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Closing for Sure—A
Practical Checklist
for Foreclosure
Property
Originally presented at the 29th Annual Real Estate Practice Seminar by Virginia CLE®,
co-sponsored with the Real Property Section of the Virginia State Bar; May 2011

Virginia Foreclosure Procedure
and Practice
• Governed by both
the terms of the
deed of trust and
applicable state
statutes
• Federal and state
consumer protection
laws, incl. FDCPA,
apply

• Notice of default and
pre-acceleration notice
may be required by deed
of trust
• Secured party exercises
right to foreclose
• Trustee’s power to sell is
implicit
• Substitute trustee usually
appointed
• Timing of substitution

Foreclosure Notices
• Owner(s)—not borrower(s)
• at last address in secured
party’s records
• prudent to notify owners of
record

• Noteholders of record
secured by subordinate deeds
of trust*
• Owners associations that filed
notices of lien*
• Internal Revenue Service if
notices of federal tax lien*
(* of record 30 days before
foreclosure sale)
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Foreclosure Advertisements
• As required by terms
of deed of trust
• Minimum statutory
requirements
• if deed of trust
requires
advertisement
• if deed of trust does
not require
advertisement

Foreclosure Sale
• At public auction with
foreclosing trustee
present
• Secured party usually
bids
• Subject to prior liens
• Terms as permitted by
deed of trust; mutuality
may be an issue
• Written memorandum
satisfying statute of
frauds

Settlement of the foreclosure sale
and post-closing
• Special warranty deed
• Disbursements according
to statutory
requirements
• Accounting
• Unrelated to title
• Cooperation with
Commissioner of Accounts
• Reasonableness of
commission
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Effect of foreclosure sale
• The foreclosed deed of trust becomes a link in
the chain of title; don’t release it!
• Subordinate liens are extinguished (but probably
not satisfied and therefore not released of
record)
• Subordinate deeds of trust
• Judgment liens attaching subsequent to recordation of
foreclosed deed of trust

• IRS right of redemption
• Purchase money priority

Foreclosed Property
Transaction Issues
• Foreclosure deed to
trustee for MBS trust
• Execution of REO
deeds
• Unreleased prior
liens and title
insurance indemnity
letters

• Closing protection
requested by seller
• Defective deeds of
trust
• Identification of
secured party with
authority to foreclose

Servicemembers Civil Relief
Act

• Only applies to loans
originated before
period of full-time
military service

• Especially applicable to
reservists and National
Guard called to active
duty

• Invalidates foreclosure
during military service
or 9 months afterward
w/o court order or
waiver
• Applicable to BFP?
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Foreclosure Purchase Checklist
Deed of trust
 Executed by all owners at the time of execution and recording
 Adequate property description in body of deed of trust or attached
 Properly notarized
 Priority based on recording order or otherwise
 Proper trustee(s) named [but, secured party may appoint substitute trustee(s) as
necessary in any case]
 Identity of secured party
 Lender
 MERS as beneficiary and/or nominee for lender
 Successors and assigns

Foreclosure Purchase Checklist
Assignment(s) of deed of trust (if any)
 Executed on behalf of secured party of record
o Duly-authorized officer of secured party or other official with apparent authority
o Agent/attorney-in-fact with authority (of record if assignment is recorded)
o Mortgage servicer for assignor
 Executed/effective before assignee exercises secured party rights

Foreclosure Purchase Checklist
Appointment of substitute (foreclosure) trustee (Va. Code §55-59, clause 9)
 Executed on behalf of secured party when executed
o Identity of secured party known
 Of record by deed of trust or recorded assignments
 Other satisfactory evidence
o Satisfactory evidence of authority to execute
 Mortgage servicer for secured party
 MERS
 Foreclosure firm (self-dealing?)
 Duly-authorized officer of secured party or other official with apparent
authority
 Executed before foreclosure trustee exercises authority under deed of trust or law
 Notice to borrowers/owners/others
 Advertisement
 Sale
 Trustee’s deed
 Recorded before or with trustee’s deed (Va. Code §55-59, clause 9)
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Foreclosure Purchase Checklist
Notice of foreclosure sale
 Notice of default or pre-acceleration notice required by deed of trust (But, see Va. Code
§55-59.1.C as amended in 2009 for rebuttable presumption that notice of default was
given if notice of foreclosure sale was sent and Va. Code §55-59.1.A for provision that
notice of sale is an effective notice of acceleration.)
 Notice to present owner(s)
 According to records of secured party (Va. Code §55-59.1.A)
 As disclosed by public records?
 Notice to subordinate lienholders, if any, of record 30 days prior to proposed sale
o Noteholder secured by deed of trust whose address is recorded with the deed of
trust (or assignee whose address is of record under recorded assignment)
o Common interest community owners association which filed a lien pursuant to
applicable statute
o IRS
 Required contents of notice (Permissible form in Va. Code §55-62)
o Time, date and place of proposed sale
o Recording reference or copy of appointment of substitute trustee
o Copy of advertisement or notice containing the same information (see below for
required contents of advertisement)
 Mailed no less than 14 days prior to proposed sale (except longer period for notice to the
IRS noted below)
o To owner(s) by certified or registered mail
o To subordinate lienholders by regular mail
 Notice to IRS and IRS right of redemption, if applicable
o No less than 25 days notice prior to proposed sale
o By registered or certified mail or personal service on IRS
o Even with notice, IRS may redeem property up to 120 days after the sale

Foreclosure Purchase Checklist
Advertisement of sale (Va. Code §§55-59.2, -59.3 and -63)
 “[I]n a newspaper having a general circulation in the city or county wherein the property
to be sold, or any portion thereof, lies” (Va. Code §55-59.2.A)
 In the section of the paper where legal or foreclosure notices generally appear (Va. Code
§55-59.2.B)
 As required by terms of the deed of trust
 Minimum requirement: 2X for weekly advertisement, 3X for daily
 If the deed of trust does not require advertisement (rare)
o 1/wk X 4 weeks, unless
o Property located in a city or county contiguous to a city, 5 days
 Re-advertisement, as above, for postponed sale (Va. Code §55-59.2.D)
 Required contents (also required in notice of sale; see above) (Va. Code §55-59.3)
o Description of property to be sold
o Street address, if any
o General location referring to streets, routes or known landmarks if the property
has no street address
o Tax map identification may be provided but isn’t required
o Time, place and terms of sale
o Name(s) of foreclosing trustee(s)
o Name, address and telephone number of a person who can respond to inquiries
concerning the sale (a trustee, the secured party, or an agent or attorney.)

Foreclosure Purchase Checklist
Trustee’s foreclosure deed
 Satisfactory recitals evidencing authority and validity of foreclosure (including
Servicemembers Civil Relief Act)
 Execution by authorized trustee(s) under appointment of substitute trustee(s)
 Property description
 Identification of grantee
 Evidence of authority for grantee to convey title (if grantee is a fiduciary)
REO resale
 Identity of grantor same as grantee in foreclosure deed
 Satisfactory evidence of authority to execute (sometimes multiple layers of dubious
authority; analyze each layer.)
o Duly-authorized officer of grantor or other official with apparent authority
o Agent/attorney-in-fact with authority (of record)
o Mortgage servicer for grantor?
o MERS?
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Questions or Comments?
• “All real estate is
local”
• Each real estate
transaction is unique
• When did the real
estate market
become a financial
market?
• “It ain’t over ‘til the
paperwork is done!”
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