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The real estate meltdown of the past few years has fueled desires of politicians, at all levels, to reform the mortgage lending and settlement service process.  2008 and 2009 have been record years for regulatory and legislative changes.  RESPA reform (final rule issued November 17, 2008) has been covered in a separate outline.  The materials here are intended to inform of additional changes that affect the real estate title and settlement industry.

I. Home Valuation Code of Conduct (HVCC)  

http://www.freddiemac.com/singlefamily/home_valuation.html 

Effective May 1, 2009 FDMC and FNMA ceased purchasing mortgages from sellers (lenders) who have not adopted the Home Valuation Code of Conduct (the “Code”).  Also, Freddie Mac Seller/Servicers must represent and warrant that the appraisal report is obtained in a manner consistent with the Code.
A. Applies to conventional, single-family loans originated on or after May 1, 2009


B. Key provisions
:


1.  
Prohibits lenders and third parties from influencing or attempting to influence the development, result, or review of an appraisal report. 

2.  
Requires lenders to ensure that borrowers are provided a copy of the appraisal report no less than three business days prior to closing, unless the borrower waives the requirement. The lender may require the borrower to reimburse it for the cost of the appraisal, but the lender must provide a copy of the appraisal report to the borrower at no additional cost. 
3.
Requires any third party specifically authorized to perform certain actions on behalf of the Seller to be in compliance with the Code.


4.  
Requires lenders or third parties authorized by lenders to be responsible for selecting, retaining, and providing for payment of all compensation to appraisers. The Code does not allow any other third parties to perform these activities. 

5.  
A lender, in connection with the loan being originated, may accept an appraisal report prepared by an appraiser for a different lender provided that the lender obtains written assurances from the other lender that it has adopted the Code and determines that such appraisal conforms to appraisal requirements and is otherwise acceptable.
6.  
Requires absolute independence within a lender’s organization between the appraisal function and loan production and limits communication with the appraiser. 

a.
A lender’s loan production staff is prohibited from being involved in the selection of the appraiser, or having any substantive communications with an appraiser or appraisal management company about valuation. 
b.
The loan production staff consists of those responsible for generating loan volume or approving loans, as well as their subordinates. This includes an employee whose compensation is based on loan volume or the closing of a loan transaction. Employees responsible for the credit administration function or credit risk management are not considered loan production staff. 
7.
The lender’s use of an appraisal report prepared by an in-house appraiser or an affiliate in underwriting a loan must meet certain conditions including: 
a.
The appraiser, or the company for which the appraiser works, reports to a function of the lender independent of sales or loan production, and sales and loan production staff have no involvement in the operation of appraisal functions or selection of the appraiser. 
b.
Sales and loan production staff are not allowed to have substantive communications with in-house appraisers relating to or having an impact on valuation and do not provide the appraiser any estimated or target value of the property or loan amount (except a copy of the purchase contract may be provided.) 

c.
The appraiser’s compensation does not depend on the final estimate of value or the closing of the loan. 

8.
The lender has written policies and procedures implementing the Code and has mechanisms to report and discipline any violators. 

9.
The lender’s appraisal functions are either annually audited by an external auditor or are subject to federal or state regulatory examination, and the lender provides to Freddie Mac any adverse audit findings indicating Code non-compliance. 

10.
Allows lenders to also use in-house staff appraisers to: 1) order appraisals; 2) conduct appraisal reviews and other quality control functions; 3) develop, deploy, or use internal automated valuation models; and 4) prepare appraisals in connection with transactions other than mortgage origination transactions, such as workouts, if the lender complies with the terms of the Code. 

11.
Lenders may use appraisal reports prepared by other entities engaged by the lender to provide other settlement services for the same transaction, as long as certain conditions are met. 

12.
Requires lenders to quality control test a randomly selected 10 percent (or other bona fide statistically significant percentage) sample of appraisal reports or valuations used by the lender, and report any adverse findings, including non-compliance of the Code, to Freddie Mac with respect to loans sold to us. 

13.
Allows Sellers with an asset size of less than $250 million to be considered a small bank as defined in 12 U.S.C. Section 2908 and exempting them from the requirements in Section IV of the Code. Sellers that qualify for this exemption must represent and warrant that they have in place appropriate policies and procedures, as well as adequate controls to prevent undue appraiser influence. 

B.  Independent Valuation Protection Institute 

1.
Freddie Mac will work with the New York State Attorney General, FHFA, Fannie Mae and other mortgage market participants regarding the Independent Valuation Protection Institute (Institute). The Institute has not yet been established, and therefore, the provisions regarding the Institute are not effective.
II.  The American Recovery and Reinvestment Act of 2009




http://www.irs.gov/newsroom/article/0,,id=205018,00.html 

A. First time homebuyer credit 


1. Homebuyers who purchase a residence in 2009 can get a credit up to $8,000, with no shared appreciation or payback required. 


2. Purchaser must “qualify as a first-time homebuyer, which for purposes of this credit means someone who has not owned a primary residence in the past three years. If the taxpayer is married, this requirement also applies to the taxpayer’s spouse. The home purchase must close before Dec. 1, 2009, to qualify, and the credit may not be claimed on the purchaser’s tax return until after the taxpayer closes and has purchased the home.”

III.  “Housing and Economic Recovery Act of 2008” (HERA) 

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_bills&docid=f:h3221enr.txt.pdf 

This federal statute has at least twelve component acts, including:

A.  HOPE for Homeowners Act of 2008 

http://www.hud.gov/hopeforhomeowners 


1. FHA program to assist homeowners who are in economic difficulty refinance their residence.

2. Program effective from October 1, 2008 – September 20, 2011

3. Requirements
:

a. Loan being refinanced must be an existing FHA loan.


b. Mortgage must have originated on or before January 1, 2008;


c. [Borrower] cannot afford their current loan;


d. [Borrower] has made a minimum of six full payments on their existing first mortgage and did not intentionally miss mortgage payments;

e. [Borrower] does not own a second home;


f. [Borrower’s] mortgage debt-to-income must be at least 31 percent;


g. [Borrower] did not knowingly or willfully provide false information to obtain the existing mortgage and has not been convicted of fraud in the last 10 years;


h. [Borrower] must follow FHA's long-standing and strict policy of fully documented income and employment;


i. [Borrower] must agree to share both the equity created at the beginning of their new HOPE for Homeowners mortgage and any future appreciation in the value of their home. 


j. To participate, existing subordinate lenders must agree to release their outstanding mortgage liens. 

B.  Mortgage Disclosure Improvement Act of 2008  

http://www.federalreserve.gov/reportforms/formsreview/RegZ_20090519_ffr.pdf 
1. The new Truth In Lending Act (TILA) Regulation Z disclosure requirements, effective on loan applications made on or after July 30, 2009 apply to all closed-end loans secured by a consumer’s home (not only purchase or construction financing, but also refinances, equity loans, etc., with the exception of home equity lines of credit). Whereas the prior TILA requirements affected only a consumer’s primary residence, the new requirements apply to “any extension of credit secured by the dwelling of a consumer.” This applies to both primary and other 1-4 family dwellings, including second homes. 


2. Lenders must deliver or mail a good faith estimate of closing costs (early disclosure) to the consumer no later than three (3) business days after the lender receives a consumer’s loan application. Additionally, the lender may not collect any fees prior to providing the GFE, with the single exception of a bona fide and reasonable fee for obtaining a credit report. 


3. “Business day” means all calendar days except Sundays and specified Federal legal public holidays, and this definition applies to all TILA waiting and disclosure periods. 


4. A final copy of the early disclosures must be delivered or mailed to the consumer no later than seven (7) business days before settlement. The final copy of the early disclosures may or may not be the same disclosures provided no later than three (3) business days following loan application (depending on whether the disclosures needed to undergo any changes). 

NOTE:  Early disclosures include accurate estimates of settlement charges. Therefore, settlement agents must provide lenders with an accurate quote of settlement charges (closing fee, doc fee, courier charges, wire fees, check fees, signing fees, etc.) at least seven (7) business days in advance of the settlement date. 
5. In the event the lender must provide amended or corrected disclosures, settlement may not occur until three (3) business days after the consumer receives the amended or corrected disclosures. 


a. If mailed, emailed or sent via courier, the consumer is considered to have received the disclosures three (3) business days after they are placed in the mail, sent via email or delivered to a courier, regardless of actual speed of delivery. If a creditor has evidence of actual delivery (consumer signature of receipt, email confirmation of receipt, etc.), then the three (3) business day waiting period begins on the date of confirmed receipt. 


b. For timeshare transactions, modified or corrected disclosures must be disclosed to the consumer no later than settlement; no three (3) business day waiting period is required. 


6. In the event the annual percentage rate (APR) increases more than 0.125% over the most recent prior disclosure, the lender must provide a corrected disclosure to the consumer and wait three (3) business days from receipt thereof before proceeding to settlement. 

NOTE:  Because the APR includes not only the interest rate, but also takes into consideration closing fees and charges, it is important that settlement agents provide lenders with accurate estimates of settlement fees as early as possible. 

Fees, in addition to your interest rate, that affect APR (prepaid finance charges) include:

1. origination fee

2. discount points

3. tax service fee

4. underwriting / processing/ administrative fees

5. application fee

6. courier fee

7. loan doc drawing fee / e-mail fee /computer download fee

8. wire transfer fee

9. mortgage insurance premium (MIP) – upfront and life of loan

10. commitment / binder fee

11. escrow/settlement agent/closing attorney fee

12. VA funding fee

13. Per diem interest  

7.  In certain limited circumstances, consumers may waive either the three (3) day waiting period, the seven (7) day waiting period, or both. This applies only in the event that the consumer determines that the extension of credit is needed to meet a bona fide personal financial emergency. To do so, the consumer must provide the lender with a dated written statement that describes the emergency specifically modifies or waives the applicable waiting period(s), and the statement must be signed by all consumers liable for the debt obligation. Pre-printed lender forms are not permitted for these purposes.

IV. Virginia statutory changes effective July 1, 2009 (from State Corporation Commission website)

A.  §§ 6.1-422 and 6.1-431 of the Code of Virginia,  Mortgage Lender and Broker Act; duties and liabilities.

Prohibits a mortgage broker from failing to use reasonable skill, care, and diligence in exercising the broker's duty, which is created hereby, to make reasonable efforts to secure a mortgage loan that is in the best interests of the applicant, considering the applicant's circumstances and loan characteristics. A borrower who suffers a loss as a result of a breach of such duty may bring an action to recover actual damages.

B.  §§ 6.1-2.26 and 6.1-2.27 Consumer Real Estate Settlement Protection Act; disclosures. 


Expands the disclosure that is required to be included in certain real estate purchase contracts to include statements that (i) the provisions of the Consumer Real Estate Settlement Protection Act may not be varied by agreement and rights conferred by the Act may not be waived and (ii) the seller may not require the use of a particular settlement agent as a condition of the sale of the property. The measure also makes technical changes to the required disclosure regarding the choice of settlement agent.

�The following provisions are recited verbatim from  � HYPERLINK "http://www.FreddieMac.com" ��www.FreddieMac.com�  Publication Number 746, March, 2009 “Lender Requirements” summary.


�  � HYPERLINK "http://www.irs.gov/newsroom/article/0,,id=211399,00.html" ��http://www.irs.gov/newsroom/article/0,,id=211399,00.html�  “IRS Warns Taxpayers to Beware of First-Time Homebuyer Credit Fraud”  IR-2009-69. July 29, 2009


� The following requirements are taken mostly verbatim from � HYPERLINK "http://www.hud.gov/hopeforohomeowners/pressfactsheet" ��www.hud.gov/hopeforohomeowners/pressfactsheet� , Jan. 23, 2009
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