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Current Underwriting & Settlement Issues

Spring 2010
I. Foreclosure problems (See Appendix A, Foreclosures in Virginia)


A. Authority of substitute trustee

1. Substitute Trustee:  person or entity named by noteholder to replace original trustee.  
2. Substitute trustee has all powers of original trustee as set forth in deed of trust and not inconsistent with Virginia law.  See Va. Code §55-59(9)

3. Appointment is effective when executed (signed) by the noteholder. The substitute trustee has no power to act prior to the appointment.  

4. Under current statutes, the substitution of trustee appointment must be recorded prior to the deed from the substitute trustee to a purchaser at foreclosure.

B. Authority of signatory on REO transactions

1. Corporate resolution must be recorded authorizing signatory. 
C. Trustee’s deed – sufficient details, or not; to verify or not

1.  A well drafted Special Warranty deed from a trustee in foreclosure will set forth all the statutory requirements, and the requirements set out in the deed of trust being foreclosed.  It should be reviewed prior to settlement to make sure it contains statements that:

1) Trustee is acting according to the terms of the deed of trust;

2) Advertising and notice to the current property owners were done in  accordance with Virginia statutes

3) Substitute Trustee’s appointment was prior to sending out notices, ads, etc.  (only needed if substitute trustee conducted the sale)

D. Matters that may survive foreclosure
        1. Association liens  -  look at the recorded documents as to priority regarding deeds of trust.  Often the documents will state the association lien is inferior to first mortgages, and are silent as to second mortgages or equity lines.  Look at the position of the deed of trust being foreclosed.  

a)  Condominium Association liens -  if recorded after a first deed of trust with an institutional lender, the lien is subordinate to the deed of trust and are wiped out by the foreclosure.  If the lender is not an institutional lender or it is a second deed of trust, the condominium lien takes priority over the foreclosure (Va. Code §55-79.84).  

      A suit to enforce a condo lien must be brought within 36 months of filing the lien, since July 1, 2004.  Prior to that enforcement was required within 24 months.


If a lender requires an ALTA 4 or an endorsement as to priority of its insured deed of trust over a condo association’s assessment, be sure to review the documents of record, and the information above.

b) Homeowners Association liens (Va. Code §55-516)  Do not have priority over matters already of record at the time the lien is filed.
2. Bankruptcy – 
As mentioned above, if the owner being foreclosed is in bankruptcy the Trustee must have a court order allowing the foreclosure to proceed due to automatic stay provisions (11 USC 362).  There is no exception to this requirement.  If a court order is not obtained the sale is void (11 USC 362(h)) and uninsurable.  The court order has a 10 day appeal period which must expire before the foreclosure sale.


If an owner/borrower files for bankruptcy within 90 days after the foreclosure and the sale was for less than fair market value, the Bankruptcy trustee may have the transfer avoided. (11 USC 547-548)


Be sure to include a creditors rights exception to an Owner’s policy, unless the purchaser is a bona fide purchaser.
     3.  Federal district court and agency liens

a)  Liens issued by a federal district court and docketed in the locality where the real estate being foreclosed is located will NOT take priority over a prior deed of trust being foreclosed.  Currently they are treated as any other general lien, and if inferior to the Deed of Trust being foreclosed, will be wiped out.


b) Judgments in favor of the U.S., and liens in favor of U.S. agencies,(other than tax liens, see below) recorded prior to the foreclosure, have a one year right of redemption. (28 USC 2410 [c])  The U.S. can refund to the purchaser the amount they paid for the property at foreclosure and take title to the real estate to satisfy the lien.  


4.  Mechanic’s liens


a)  If a supplier, contractor, or subcontractor has worked on the property prior to the foreclosure, he has up to 121 days after work is completed to file a lien that will take priority over the foreclosed deed of trust.   The trustee in foreclosure can ask the court for a determination on the priority of the lien prior to foreclosure (Va. Code §43-70 through 43-70.1)


b)  Even if it appears the 6 month period for filing suit to enforce the lien has expired, check to make sure the owner/borrower was not in bankruptcy, so that proceeding with enforcement was tolled (placed in suspension until the bankruptcy issue was resolved).

5.  Parties in Possession


If people remain in the real estate, the purchaser will have the responsibility of evicting them, depending on whether their lease was signed before the deed of trust being foreclosed, or after.  Make sure to keep the exception for “parties in possession” in the title policy being issued.

6. Tax liens

a)Federal taxes -  For an IRS lien recorded after the deed of trust and at least 30 days prior to the foreclosure sale, written notice has to be given to the IRS at least 25 days prior to the foreclosure by personal delivery, or certified or registered mail. (26 USC 7425(b)(2)).  If the trustee fails to give such notice, the IRS lien continues to attach to the real estate until the IRS agrees to the sale free and clear of the lien (26 USC 7425(c)(2)).


Tenancy by the entirety will not protect the real estate from the lien attaching, per U.S. v Craft case in April, 2002.


Show the IRS lien in schedule B-2 of the Commitment and in Schedule B-1 require:


“Receipt of satisfactory evidence that notice was given to IRS at least 25 days prior to foreclosure sale in compliance with 26 USC 7425(b)(c).”


The IRS has 120 days after foreclosure sale to redeem the property, even if they gave consent.  The redemption price is the price paid by the successful bidder plus interest. They do not pay for improvements to the property.  The purchaser is not reimbursed for the cost of any improvements.


During the 120 day redemption period take the following exception in the policy:


“Right of the IRS to redeem the real estate within 120 days from the foreclosure sale pursuant to 26 USC 7425(d).”


To remove this exception after the 120 days the title must be updated and the current owner must provide an affidavit that they have not received notice of redemption by the IRS.

b) real estate taxes – Real estate taxes take priority over deeds of trust. (Va. Code §58.1-3340 and 55-59.4(A)(3))  Delinquent real estate taxes should be paid at the time of foreclosure, or an exception should be taken in Schedule B of the policy.
a) State taxes – Priority is based on time of recordation.  State tax liens take priority as if they were a judgment issued by a Virginia court.
7. sewer and water liens  - Some localities have authority to pass ordinances to allow liens for sewer and water charges. (Va. Code §15.2-5139) The lien will survive foreclosure if not paid. An Attorney General’s opinion dated September 23, 1992 said the trustee should pay sewer and water liens prior to paying the secured party.

II.  Short sales and Flips
(See Appendix B and J)






A. Follow the short sale lender’s instructions

1. Obtain the Lender short sale agreement in writing. 

Make sure it comes from the lender and hasn’t been generated by someone else. 

      2. Read the short sale agreement/lender instructions and follow them


      3.  Lender instructions will typically have 

a. a termination date 

b. a statement as to whether the lender will forgive the balance due or reserve the right to collect, a right eliminated in many cases by HAFA, effective April 5, 2010
c. an agreement to release the deed(s) of trust of record

d. confirmation of fees that may be charged 

B. Additional fees agreed to by the purchaser & the new HUD-1

1. Make sure short sale lender agrees to fees paid by purchaser on behalf of seller.

2. Often occurs when there is a second mortgage and first mortgage lender limits amount paid on second mortgage, which is often not as much as second mortgage lender requires.

C. Simultaneous resale issues; timing on resale = short sale flips (“flops”)

1.  Review of the scheme – how it works

2.  Key players – straw buyers

3.  Common practices – dual contracts, short sale lender approval

4.  Simultaneous closing

5. Use of 2nd buyer’s funds to fund initial transaction

6. Escrow disclosure

7. Title Agents role

8. Caveat – 2nd Trust Lender concerns

D. “traditional” flips; 

1. FHA suspension of ownership rule for 90 days prior to signing a contract for sale.   

III. Restrictive Covenants (see Appendix C, Non-Financial Encumbrances)







A. Affirmative coverage for a lender for future violation

     One of the biggest issues arising from covenants is a lender’s request of a title company for coverage against loss from the possibility of some violation causing a forfeiture or reversion of title.  

     Such provisions are included in some but not all covenants.  If they are included, the request cannot be granted.  If not, an endorsement can be issued.  

B. Violation shown in the title search or on survey

     Another issue arises when some violation is noted.  Some covenants may be amended but this action usually requires a major type vote of directors or members.  Variances may be allowed by the Architectural Committee, some number of Board members or even the original developer.  These issues involve copies of the covenants and often much review.

C. Who may enforce?

It is also important to understand when problems exist:  who enforces the terms of the covenants; what enforcement provisions are allowed; and what is the order of succession to the parties who are enforcers?  Succession of parties may need to be addressed with respect to issues involving amendment and variances.

D. Priority with regard to deeds of trust

Finally, from a title insurance perspective, beware that covenant liens, dues and assessments and maintenance fees, have chronological priority over deed of trust liens, because they were created in the covenants at a time prior to such deeds of trust.  However, they are subordinate by statue.  

See Va. Code Section 55-516 as to Property Owners Associations and Section 55-79.84 as to Condominiums.

IV. Easements  (see Appendix C, Non-Financial Encumbrances)
A. Encroachment of improvements in easement area

It does not happen too often with right-of-way easements, but occasionally with power, cable and telephone easements, such facilities can encroach upon or be encroached upon by improvements on the property.  When the time comes for maintenance, the issue of who pays the bill can become sticky.

B. Expansion of easement, especially access easements


     Expansion is another issue that may arise in connection with easement.   These issues can involve the question of what parties can obtain the benefits of use of the easement after the easement has been in place.  Expansion issues can also involve the question or additional uses to be made of the easement area not necessarily intended or provided for in the creation.  Hopefully, the creation document will provide answers; mostly, such issues have to be resolved on a case by case basis.  
C. Transfer to a third party


A correlative issue of expansion is the question of whether the easement holder can transfer by his act the rights in and to the easement to a third party.  If the deed provides a grant to the grantee, his successors and/or “assigns”, the answer is clear; otherwise, it is an open question. Rarely is the easement amended, because all of the original parties must be not only available but also still in their same properties.  The process can be tedious, but it can be done.  Are the terms, abandonment and termination, synonymous?  In my opinion they are not. Termination is the legally effective ending of the easement and all of the rights and duties pertaining thereto based upon agreed upon or recognizable circumstances.  Abandonment is no more than a possible statement of fact evidencing a current inactivity (which could change).  
D. Who may enforce?


     Finally, who can enforce what?  Depending upon the existence of any terms is the deed, if there be on, there may be no terms to enforce.  Any so-called enforcement may realistically be in the nature of complain based upon some real or imagined circumstance, and there is no cure for that short of a court order.
V.  Power of Attorney
(See Appendix D, Va. Code § 26-71.01, et.seq.)







A. Uniform Power of Attorney Act , Va. Code § 26-71.01, et.seq.
1. Effective July 1, 2010
2. Statutory proposed form 

3. Specific powers as to real estate

4. Major provision - If anyone (title agent/underwriter) refuses to accept, and loses in court, must pay all opponent’s fees, including attorneys’ fees.

5. Just an option; not a requirement. Older forms may be used

.
B. Military POAs  - trump state law
C. Specific POA vs. General POA

D. Alive and Well Affidavits

A. Statutory provision

B. Effect of recordation

E. Recordation of POA

A. Problem when not recorded

B. Powers dependent upon date of execution, not date of recording

F. Problem with foreclosures and Pooling agreement ownership of Notes

VI. Decedent’s Estate Issues  (See Appendix E, Tales from the Crypt: Title Issues for Estates)







A. Testate or Intestate

1. With a will = testate.  Follow the instructions in the will. “Dead hand control”

2. When a will needs to be probated

B. Who owns it?

1. Real estate “drops like a rock” to beneficiaries at the time of death.

2. Power vs. right of personal administrator to sell the real estate.  Sale needed to pay debts of deceased, or to fund specific bequests vs. convenience in liquidating the assets, converting real estate to cash for distribution among beneficiaries.

C. Who need to sign the contract and deed? Authority & capacity; power of executor; rights of beneficiaries

1. Direction to Executor to sell in the will vs. authority to sell.  A direction to sell vests title in the name of the Executor. A simple “right” to sell, authority to sell may not be strong enough. It depends on exact language. Inclusion of the powers under Va. Code § 64.1-57 (general fiduciary powers) may help define/clarify powers of the Executor.
2. Best practice for title insurance purposes: get Executor and beneficiaries to sign contract and deed. A power of attorney may be used to help streamline the process.
D. List of heirs 

1. In Virginia we are able to rely on recitals in a deed. Such recitals are considered to be a rebuttable presumption.  However, as noted in the Appendix, one of the first things you need to confirm is that the owner in question is, in fact, deceased.
2. In order to have a list of heirs filed in the Court records, the Clerk’s office must be presented with an original death certificate. Therefore, absent significant fraud, you can be sure the named person is deceased.

3. If you have an issue in the chain of title regarding the validity of the death, or date of death, of an owner, you can always check the Social Security Death Index at www.rootsweb.com  

4. Recorded lists of heirs are notoriously inaccurate, as those filing them omit long absent family members, or delete descendants of deceased family members.  However, for now, is better than not having such a document of record, as it shows who would inherit if there were no will. … We require investigation, affidavits from disinterested family members, funeral programs, and other evidence to show who the heirs would be in intestate circumstances.
5. Best Practice: Do not rely on the List of Heirs to identify the devisees of the subject property.  When a will is probated, the Executor is required to fill out a List of Heirs and mail a notice of the probate proceedings to everyone on that List.  Consequently, the purpose of the List of Heirs is to give all the heirs of the decedent notice of the will and an opportunity to challenge it.  It is not meant to identify the new owners of the property—the terms of the will identify the new owners.  In contrast, when a decedent dies intestate (without a will) the List of Heirs is meant to identify the new owners of the property.  See  Va. Code §64.1-134.

E. Claims of creditors 
1. Creditors have one year from the date of death (not the date of probate) to file suit to collect from the assets of the estate of the deceased individual.  This is one reason we often say an Owner’s title policy protects you for a year after date of death. This is also one reason an indemnity bond and extra-hazardous risk premiums are charged, when the real estate is sold or refinanced before the year has expired.
F. Estate taxes 

1. Federal estate taxes are a lien on the decedent’s estate for a period of 10 years after date of death. (USCA §26-6324).  Federal estate taxes apply to about 2% of the population. The value of assets that can be passed free of estate tax is:

2000-2001 $   675,000.00

2002-2003 $1,000,000.00

2004-2005 $1,500,000.00

2006-2008 $2,000,000.00

2009 $3,500,000.00

2010 No tax; estate and gift taxes repealed (watch for statutory changes which may be retroactive to Jan.1, 2010)
2011 $1,000,000.00 unless statutory change

2.  Virginia estate taxes are also a lien on a decedent’s estate for a period of 10 years after date of death after a memorandum is filed in the Clerk’s office. (Va. Code §58.1-908)  The exempt amount in Virginia mirrors the federal exemption amounts (Va. Code §58.1-900 et seq)

VII. Living Trusts
 (Appendix F, Certificate of Trust)
A. Powers in deed under § 55-17.1 

Virginia traditionally had no provision for a “memorandum of trust” or similar provision. In the 1980’s and 1990’s title underwriters often required a living trust to be recorded “somewhere in Virginia.”  By the middle 1990’s attorneys began using the provisions for a land trust to provide powers for a trustee in the deed vesting title in the trustee.  It was not a perfect situation, but was, and continues to be, a means to allow the transaction to be insured for title insurance purposes if the powers of sale and/or encumbrance are stated and followed.
B. Uniform Trust Code Certificate of Trust §55-550.13

In 2005 Virginia adopted the Uniform Trust Code. One part includes a Certificate of Trust, which is a wonderful tool for title insurance agents. It removes the need for an agent to ever see the trust agreement. Agents may rely on the certification. See the suggested form in Appendix F for the details. The Certificate should be recorded. Keep a copy with the SSN or FEIN stated, but remove all but the last 4 digits prior to recordation.  
VIII. Short Form Loan Policy  (Appendix G, Short Form Loan Policy)
A. When to issue

1. The ALTA Short Form Loan Policy is only issued on 1-4  Family Residential properties. 

2.  Conditions needed for policy to be issued:  

a. platted subdivision - not acreage

b. existing improvements on property – NOT for construction loans
c. condominiums and townhouses are insurable

d. access to a public road must appear in the land records

e. residential property only

B.  When not to issue
1. Does not apply to:

a. construction loans

b. raw land, or unimproved property

c. commercial property

d. multi-family residential (more than 4 units, unless individual condominium or townhouse)

C. Why:  The ALTA Short Form Loan Policy was developed to speed up policy issuance – to allow loan policy to be issued at the time of settlement  

1.  Instant policy concept:  You do not need to have documents recorded before you issue the policy. The effective date is “date and time of recordation”.  Policy can be issued at settlement.
2.  With the current policy it is no longer necessary to “check the box,” all applicable endorsements are automatically incorporated.  

3.  The policy was designed to be a one page document with Schedule A on one side and Schedule B on the other.  Computer systems now typically print the Schedule A and B on separate pages. In Virginia a third page is also required by statute the “Information to Policyholders” which informs the insured parties how to file a claim. 

4. There is no need to attach an ALTA 8.1.06 or an ALTA 9.06.  They, as well as other standard endorsement forms, are incorporated by reference. 

D. Exceptions 
1.  In the title commitment five standard exceptions with affirmative coverages FOR THE LENDER are often printed in B-2.  Be careful NOT to print these when an owner’s policy is also being issued, as the affirmative coverages ONLY apply to loan policies.  If printed in Owner’s commitments, make sure to state the affirmative coverages are only for the Loan Policy.
IX. Reverse Mortgages – the Basics  (Appendix H, Reverse Mortgages)
A.. What is it?  

1.  At their simplest, reverse mortgages are first mortgages securing loans made to older borrowers who, instead of making monthly loan payments, receive payment(s) from the lender.


2.  Reverse mortgages enable older borrowers to stay in their homes by using their equity as a source of supplemental income. 

B. 
HUD Home Equity Conversion Mortgages (“HECM”)


These government insured loans are more heavily regulated than non-HUD program loans and MVT has insured them for years. In practice, these are essentially the only type of reverse mortgage still approved.

The HECM Reverse Annuity Mortgage Endorsement was created to comply with HUD requirements and ALTA has since adopted a Future Advance - Reverse Mortgage Endorsement, discussed below. Both borrowers must be age 62 or older. Lenders must be approved.  Borrowers must receive mandatory pre-loan counseling from HUD-approved non-profit or government agency counselors. Telephone counseling is permitted for borrowers without access to a local counselor. Loan limits are set by FHA  and prior to 2008 were set on a county by county basis which varied from approximately $200,000 to $370,000, with higher limits in Hawaii and Alaska. 

 Homes must be owner occupied. Title must be held in fee simple, under a long-term lease or in a trust. A home can be a one to four family residence, condominium or planned development unit or manufactured housing. Federal law protects the priority of all secured advances. 

HUD HECMs are typically tenure reverse mortgages that need not be repaid until the borrowers sell, move or die, but can also be term reverse mortgages, lines of credit or combinations of those features. HUD's insurance obligations are to pay the difference between any later sale (by the borrowers or their estates) proc eeds that are insufficient to pay off the outstanding principal balance due or to make payments to the borrowers if the lender can not. 

HECM loans are nonrecourse: the borrowers and their estates are not personally liable for any shortfall arising when the home is sold. No repayment is due on the tenure payment option even if the amount due exceeds the value of the home as long  as one borrower continues to own and occupy it as a principal residence, maintains it and keeps taxes and insurance current. Lenders can allow the borrowers to pay taxes, hazard and mortgage insurance premiums, or pay them out of available loan proceeds and add the amounts to the loan balance.


http://www.fanniemae.com/global/pdf/homebuyers/moneyfromhome.pdf
This popular proprietary program shares characteristics with both the HUD HECM program (HUD dictates most Fannie Mae loan purchase parameters) and conventional reverse mortgage programs.  The borrowers must be age 62 or older and counseling by HUD or Fannie Mae approved counselors is mandatory. Fannie Mae's loan limits are higher than those imposed by FHA. No second mortgage in favor of Fannie Mae is required. Home Keeper loans are nonrecourse reverse mortgage loans that can contain tenure, term or line of credit payment options. Private mortgage insurance is commonly required.

C.
Advantages for the homeowner

1. Stay in home

2. Use home equity to pay your living expenses if you don’t have sufficient assts otherwise

3. Don’t become an economic burden on your heirs

4. No payments until you vacate the residence

D. 
Disadvantages

1. Accrued interest compounds

2. Must have sufficient equity up front

3. Nothing to leave heirs

4. High up front costs

5. Due on sale provisions for such unanticipated things as extended hospitalization, transfers to an estate planning trust, etc.

6. Term reverse mortgages that are payable when due, requiring immediate refinancing.

7.
Borrowers may not understand the nature of the loan despite receiving counseling

E. 
Basic requirements to qualify

1. homeowners 62 and older

2. sufficient equity to qualify

3. FHA guidelines

4. Homeowner keep homeowner’s insurance and real estate taxes paid

5. Counseling up front
F.
Funding options

1. Reverse mortgages are first mortgages securing loans made to older borrowers who, instead of making monthly loan payments, may receive payments in one of several payment plans.  Interest rate is variable, tied to an Index since loan may be for extended time periods

2. Payment options:

(1) tenure loan - monthly payments from the lender for as long as the borrower is in the house,

(2) term loan - monthly payments from the lender for a fixed number of months 
(3) line of credit - rather than receive monthly payments have it available as a credit line to be used as the borrower needs the funds 
(4) modified tenure loan – a combination of #1 and # 3

(5) Modified term loan – a combination of # 2 and # 3
3.   The loan balance increases with each payment received. No monthly payments are made.  The interest continues to accrue (compounded) on the outstanding balance.  The equity continues to rise as the price of housing continues to rise.  

G.  Costs

1. With most lenders, no application fee, no appraisal, no deposit, no out-of-pocket costs up front.

2. Traditional mortgage fees (added to loan) include:  title search, title insurance, appraisal, taxes, recording costs, normal settlement costs

3. HUD charges 2% MIP fee

4. Lender charges 2% origination fee

H.  Termination

1. Borrower dies

2. Borrower is moved into a health care facility for longer than stated time

3. Borrower fails to make payments for real estate taxes and/or homeowners insurance
X. RESPA 2010 and Reverse Mortgages (Appendix I, HUD’s FAQs on Reverse Mortgages)
A. RESPA reform rules about reverse mortgages and the HUD-1 
B. HUD’s FAQs on reverse mortgages – see Appendix I
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