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9303 Center Street, Suite 101, Manassas, VA 20110-1801
     Phone: (800) 232-6817   fax: (703) 365-2400   www.oldrepublictitle.com/va
IT’S NOT ROCKET SCIENCE:

IT’S RESPA REFORM

Materials prepared by Kay M. Creasman, Associate Counsel
In May, 2009 we presented an overview of RESPA reform as it affects settlement agents which focused on the Good Faith Estimate and the new HUD-1 form.  This seminar expands on the basic information, covering these documents in detail.  

As stated previously:  RESPA reform, discussed for decades, is a fact.  All of us involved in settlement services will learn what HUD expects and adjust. 
I. Purposes of RESPA reform
: 

A. To further RESPA’s purposes by requiring more timely and effective disclosures related to mortgage settlement costs for federally related mortgage loans to consumers.

B. The changes made by this final rule are designed to protect consumers from unnecessarily high settlement costs by taking steps to:

1. Improve and standardize the Good Faith Estimate (GFE) form to make it easier to use for shopping among settlement service providers;

2. Ensure that page 1 of the GFE provides a clear summary of the loan terms and total settlement charges to that borrowers will be able to use the GFE to identify a particular loan product and comparison shop among loan originators
;

3. Provide more accurate estimates of costs of settlement services shown on the GFE;

4. Improve disclosure of yield spread premiums (YSPs) to help borrowers understand how YSPs can affect borrowers’ settlement charges;

5. Facilitate comparison of the GFE and the HUD-1/HUD-1A Settlement Statements; 

6. Ensure that at settlement borrowers are aware of final costs as they relate to their particular mortgage loan and settlement transaction;

7. Clarify HUD-1 instructions; 

8. Expressly state that RESPA permits the listing of an average charge on the HUD-1; and 

9. Strengthen the prohibition against requiring the use of affiliated businesses.

II. Applicability and Implementation Dates
A. “The RESPA disclosure requirements apply in almost all transactions involving mortgages that secure loans on one-to-four family residential properties.”

B. Implementation dates for new Good Faith Estimate (GFE) and revised HUD-1 are mandatory as of January 1, 2010, unless lenders start using it earlier.  If a lender begins using the new GFE, the settlement agent must comply with all the new rules as of January 16, 2009.


1. Transactions involving commercial property and vacant land, for example, would not be required to use the new GFE and HUD-1.

2. Question:  what happens if the lender issues the new GFE on a transaction involving unimproved property?
Answer:  Lenders won’t do this. If they do, then settlement agents should comply with RESPA rules.
III. Overview of the Good Faith Estimate (GFE) and HUD-1
A. The Good Faith Estimate (Appendix A) and Revised HUD-1 Settlement Statement (Appendix B) are now much more interrelated and easily comparable. 
B. Good Faith Estimate (GFE) 

1. Borrowers are encouraged in the GFE to compare loan offers.  This is stated clearly on page 1 in “Shopping for your loan” statement, and on page 3 “Using the shopping chart” which provides space for comparisons with multiple lenders.

2. Page 1 also provides a summary of important dates, loan terms, escrow account information and settlement charges.  

3. Page 2 provides the details of the settlement charges.

4. Page 3 provides instructions on how to use the information to compare different loans and/or different lenders. 

C. HUD-1

1. Now 3 pages instead of 2.  

2. First page hasn’t changed much. Major difference is that all seller concessions will need to show in the 200/500 series, rather than shifting purchaser’s charges to the seller’s column on the second page.  FHA has amended regulations to comply with this RESPA change.

3. Page 2 combines or “rolls up” fees into specific lines and categories. The fees listed in the borrower’s column are matched to the items listed on page 2 of the GFE, for easy comparison of the GFE and actual HUD-1 charges. 

4. Page 3 is new, comparing the terms in the GFE with the actual fees charged on the HUD-1.  The comparison chart is divided into three sections:  “Charges That Cannot Increase”, “Charges That in Total Cannot Increase More Than 10%”, and “Charges That Can Change.”  
a) The numbers for the GFE column will be provided by the lender.   

b) The percentage difference in the second section should be figured automatically by your settlement statement software.  If the difference is greater than 10% the lender must refund the difference at settlement or within 30 days of settlement.
5. Page 3 also includes a summary of loan terms, which will be provided by the lender for the settlement agent to include in the HUD-1.  Except for the last line this is the same as the summary on the first page of the GFE.
a) NOTE:  Make sure borrower has the proper GFE—it may have been revised during the loan process due to a change in circumstances.
IV. Good Faith Estimate (GFE) line by line

A. Page 1 is self explanatory.

1. The top section provides the name of the “originator”, the company with whom the borrower is working to obtain the loan, as well as the originator’s address, phone number and e-mail address.  With the number of internet loans obtained today, requiring a physical address may allow the borrower to check out the lender more carefully, if the borrower chooses to do so.
a) Question:  Does “originator” mean the individual or the company?  
       Answer (from HUD’s Q&A): originator means the company, although the individual loan officer may also be named.
2. The top section also requires the name of the borrower, the property address which will serve as security for the loan, and the date of the GFE.  No further identifying information for the Borrower is needed.

3. The “Purpose” section tells the consumer how to obtain more information about the settlement process.  It refers to HUD’s Special Information Booklet on settlement charges and the Truth-in-Lending Disclosures, neither of which is available on the web site referenced:  www.hud.gov/respa.  For those of us in the settlement industry the FDIC website may be of more use, once updated for the new rules, http://www.fdic.gov/regulations/laws/rules/6500-2520.html #6500res3500.6 

4. “Shopping for your loan” advises consumers to look at the third page of the GFE and engage in comparison shopping.  Whether or not a borrower chooses to do so it up to the individual.

5. “Important dates” sets forth certain expiration dates and makes it clear when certain things need to be done.

a) Item 1:  time period through which interest rate cannot change, unless there is a change in circumstances
b) Item 2:  date through which other settlement charges are “good”.  Logically, this should be the proposed settlement date.

c) Items 3 and 4 relate to the number of days borrower has to lock the interest rate and how long after the rate is locked the borrower must go to settlement.

6. “Summary of your loan” summarizes the terms of the loan in a clear chart.
a) Initial Loan amount

b) Loan term

c) Initial interest rate

d) Monthly payment of principal, interest and any private mortgage insurance, excluding escrows

e) “Can your interest rate rise?”  Check “No” or “Yes”.  If yes, then the maximum percentage and time period (number of months or years) when first change may occur are indicated.

f) Fixed or adjustable rate – clearly stated as “Even if you make payments on time, can your loan balance rise?” – either “No” or “Yes” is checked.  If yes, the maximum amount to which it may be raised is indicated.
g) Can your payments increase otherwise? – If “Yes”, the amount of first increase and maximum amount to which it may ever increase is indicated.

h) Prepayment penalty – If “Yes”, what is maximum amount?
i) Balloon payment – If “Yes”, what amount and in how many years?

7. “Escrow account information” lets borrowers know if the lender requires an escrow account for real estate taxes and homeowners’ insurance, but the amount disclosed is only Principal and Interest.

8. “Summary of your settlement charges” carries over subtotals from page 2, giving an estimate of total settlement charges.

B. Page 2, Settlement Charges consists of two component parts:  “Adjusted Origination Charges” and “All Other Settlement Service” charges.

1. Item 1:  the origination charge.  This is to disclose ALL origination fees, including the fee previously called the yield spread premium.  

2. Item 2:  Adjustments for credits or additional fees, including: 

a) Old loan origination fee:  may be loan credit or charge.
b) Old yield spread premium:  decreases settlement fees as a credit.
c) Discount rate (points):  increases settlement fees for a lower interest rate.

d) NOTE:  The Subtotal “A” is your “Adjusted Origination Charges”, which also appear in the summary at the bottom of page 1.

3. Item 3:  Required services selected by the Lender

a) Listed by service and charge

b) Disclosed needed for affiliated businesses (AfB)

c) Examples:  

credit report

appraisal

flood insurance

tax service fee

d) Should no longer include fees such as processing, underwriting, commitment, discount, broker discount, etc.   These would be part of Lines 1 and 2 in Subtotal A.

4. Item 4:  “Title services and lender’s title insurance”
a) The lender will provide a fee estimate for title services and its title insurance policy.   These fees are in the category of not being able to increase by more than 10% (in aggregate) unless the borrower chooses their own settlement service and title provider.

b) Most lenders will either have an affiliated business to provide fees, or in the alternative, may ask independent settlement agents to meet certain price guidelines. The goal of HUD is to reduce settlement costs.
c) Normally rate books, for convenience, assess the amount of the Owner’s premium and then charge a simultaneous issue fee for the lender’s policy. For the purposes of this disclosure, the lender’s fee is charged and the Owner’s premium is the difference between the amount for the “stand-alone” lender’s policy and the amount of the Owner’s policy plus simultaneous issue fee.  Underwriter’s premium charges in Virginia are now quite differentiated.  Keep in mind that Va. Code allows you to “negotiate rates” as long as you are not discriminatory.  Also keep in mind your obligation under your agreement with your underwriter.

5. Item 5:  “Owner’s title insurance”

6. Item 6:  “Required services that you can shop for”

a) Disclosed in 1300’s on HUD-1

b) Example:  survey, if required by lender.

7. Item 7:  Government recording charges 

a) Line 1201 on current HUD-1 and revised HUD-1:  State and local fees to record your loan and title documents (deed, deed of trust, release fee).

b) This amount can change up to 10% (in aggregate) as number of pages may be unknown at time GFE is issued.

8. Item 8:  “Transfer taxes”
a) Amount charged for state and local fees on deeds and deeds of trust.

b) Line 1202-1204 on current HUD-1.
c) Grantor’s tax is charged to seller, so unless the contract shifts this obligation to the purchaser it would not be disclosed.  These fees are based on purchase price and loan amount.
d) These fees may not increase at settlement (zero tolerance).

9. Item 9:  “Initial deposit for your escrow account”
a) Lists amount collected for initial escrow account for hazard insurance, PMI insurance, property taxes, sewer/water taxes, etc.

b) This amount is a variable, based on the date of settlement.  It may change at settlement.

10. Item 10:  “Daily interest charges” (i.e., per diem interest)
a) a)  The dollar amount per day is disclosed

b) The number of days for which it is collected is stated.

c) The estimated settlement date is stated.

d) This amount will change depending on the actual date of settlement.

11. Item 11:  “Homeowner’s Insurance”
a) Agent is chosen by the Borrower

b) This amount may change depending on the coverage and company chosen by the Borrower.

12. These last 9 items give you subtotal B:  “Your Charges for All Other Settlement Services”.  This is added to the fees charged by the lender to obtain the total estimated settlement charges.

C. Page 3 contains three sections and a disclosure. 

1.
The first section “Understanding which charges can change at settlement” provides a chart which outlines clearly which charges cannot change, which charges can increase by as much as 10%, and which charges can change.

a) NOTE:   If a Borrower chooses his/her own service provider those charges can change.  The lender is not bound by the 10% variance limitation.

b) CONSIDER:   As an independent settlement service provider consider building a strong relationship with the lenders, consumers and real estate agents in your area.  Consider also developing an interactive web site to make access to your information easy for all parties.  

c) QUESTION:  Whether Borrowers will take the time to do comparison shopping, or will continue with the attitude that they are more likely to get the loan just using whomever the lender suggests, is an open question.
2.
The second section “Using the tradeoff table” allows the Borrower to compare his current loan with (1) a loan that has lower settlement charges (lender pays the fees but loan amount is higher), and (2) a loan that has a lower interest rate (takes into account the effect of discount fees).  It does not disclose the difference in the loan over the life of the loan. The Truth-in-Lending (TIL) still performs that function.
NOTE:  “Loan originators have the option to complete this table.”  
3.
The third section, “Using the shopping chart,” encourages the Borrower to compare this loan with up to three other loans. The current lender will complete the section for “this loan” and the others will be completed by the Borrower when he/she researches rates and terms of other loans.  
4.
In addition to the three sections is a statement that discloses that no changes will be made if the loan is sold to another lender.

V. Final Revised Settlement Statement (HUD-1)  

A. The HUD-1 has been re-organized to allow consumers to compare charges listed on their Good Faith Estimate (GFE) with the final HUD-1. 

1.  Borrowers should be able to easily cross-reference their GFE with the HUD-1 and understand the terms of their loans due to the new third page comparison chart that outlines the estimated and actual fees. The third page is completed by the settlement agent. The third page disclosure makes it clear whether there is a difference in what was agreed to by the borrower (GFE) and the actual charges (HUD-1).  

2. Page 1 of the HUD-1, as noted above, has not significantly changed.  The major difference is that closing costs paid by the seller will be disclosed in the 200/500 series and not on page 2 of the HUD-1.

3. HUD does not require a settlement statement to be signed.  Virginia case law states that a signed HUD-1 is not a written direction to disburse fees. Lenders will still require the HUD-1 to be signed, which may occur on a separate page.

B. Page two of the HUD-1 has changed significantly.  

1. The 700 series no longer requires the real estate commission to be shown as a percentage. 

2. The amount paid to each real estate company is shown (any amount held as a deposit by one company is shown as “poc”).

3. Administrative fees charged by realtors may be shown in line 704 in Virginia as the 4th Circuit Court of Appeals has ruled this is a separate fee agreed to by contract.  In other circuits it has to be included as part of the commission.

4. Settlement agents are advised to obtain a copy of the listing agreement that shows what the seller has agreed to pay as far as commission goes. 

C. The 800 series “Items Payable in connection with Loan” must match the numbers provided on the GFE.  Only items shown on the GFE may be shown on the HUD-1.  The dollars may not change from the GFE. There is zero tolerance with these lender fees.

D. The 900 series deals with items that may change:  per diem interest; mortgage insurance premium and homeowner’s insurance.

E. The 1000 series (escrow deposits) hasn’t changed much.  The only fee shown in the Borrower’s column is summarized in line 1001, and detailed outside the column in lines 1002-1007.    

F. The 1100 series has significant changes. All settlement fees are shown in lump sums either in Line 1101 (box 4 of GFE) or Line 1103 (box 5 of GFE).

1. One goal of HUD with the changes in the HUD-1 is to “limit unnecessary itemization of component parts of the charge for title services, administrative and processing services…”
, to get rid of the sense consumers have had of miscellaneous “junk” fees adding hundreds of dollars to the total settlement cost. 

2. Title services means any service involved in the provision of title insurance.

3. The fees are lumped together in line 1101, but shown in lines 1102 and 1104 as subcomponent parts.

4. Line 1102 “Settlement or closing fee” should include all the miscellaneous administrative fees such as delivery fees, computer download fees, storage fees, scanning fees, release update fees, search fees, etc.

5. Fees on line 1101 cannot be itemized unless they are paid to a third party (independent title examiners, overnight delivery services, release follow-up services, etc.)

6. Line 1104 “Lender’s Title Insurance” should include the title premium for a lender’s policy.

7. Only the owner’s portion of the title insurance charge goes on Line 1103 “Owner’s title insurance” (box 5 on GFE)

a) To figure this amount, subtract the amount of a loan policy from the simultaneous issue fee plus the owner’s policy premium.  Hopefully, your settlement software will automatically figure the Owner’s premium using this format.  This is a more accurate picture of the split between the Owner’s and Lender’s title premiums, as the Lender’s policy is required and the Owner’s policy is optional.

8. Lines 1105/1106 and 1107/1108 are for information purposes only.  

a) Lines 1105/1106 state the amount of coverage on the Loan policy and on the owner’s policy.

b) Lines 1107/1108 show the total premium split between the agent and the underwriter.

Regardless of the argument by ALTA and others in the industry that the split between agent and underwriter is a private contract matter, the GAO report recommended showing the split.  HUD agreed with the report, because HUD believes this disclosure will drive prices down.

If an agent provides title only services, they must provide the split between the agency and the underwriter on the invoice to the settlement agent.

9. Miscellaneous matters

a) Attorney’s fees are to be included in line 1101 if the attorney is the settlement agent, or the seller’s attorney.  If the borrower uses a non-attorney settlement service and brings an attorney to the table as well, the attorney’s fee is listed as a miscellaneous fee in the 1300’s.

G. The 1200 series, “Government Recording and Transfer Charges”, consists of two categories.

1. “Government recording charges”, line 1201, which are part of the 10% tolerance levels—provided that lender’s service providers are used by the Borrower.  

a) NOTE:  the number of pages needed may change as it is determined whether the real estate is a condominium, in a PUD, or a second home, thus increasing the cost of recordation—hence the need to have this in the 10% variance category.

2. Transfer taxes, line 1203 & 1205, have a zero tolerance—no increase from the GFE allowed.

3. Virginia’s grantor tax is a seller fee and not part of the Borrower’s disclosures.

H. Items in the 1300’s are totaled on line 1301, and then subcategorized as necessary.  

I. Page 3 of the Final HUD-1 is new. It includes a GFE comparison. The settlement agent, using the GFE information provided by the Lender, must complete this form. The GFE/HUD-1 comparison has fees in 3 categories: 

1. Zero tolerance fees (these cannot change)
a) Lines 801 (origination fee), 802 (points or lender credit), 803 (adjusted origination charge) and 1203 (transfer taxes)

b) If there’s an increase in this category lender must do a revised GFE, or refund the difference to the borrower within 30 days.

2. 10% tolerance fees (can increase by 10%)
,

a) Lines 804 (appraisal), 805 (credit report), 806 (tax service), 807 (flood insurance), and 902 (up front MIP);  
b) NOTE:  this is calculated in the aggregate.

3.  Charges that can change 

a) Lines 1001 (escrow reserves), 901 (per diem interest), and 903 (homeowner’s insurance)  

4. Where settlement service fees (1100’s) go in the categories depends on whether the borrower has used the services recommended by the lender, or has chosen independent service providers.  

a) “The settlement agent must list items on the GFE that were provided by the lender, run the calculations, and determine if tolerances have been exceeded. It is then the responsibility of the lender to reimburse the borrower.”

b) “Either the settlement agent or the borrower contact the lender for a reimbursement. The lender will want to respond within 30 days because HUD will be conducting regular audits.”

c) If there is a variation outside the tolerances the settlement agent must “reissue the HUD-1, which doesn’t require signatures. Both the lender and borrower get a copy of the new HUD-1.”

d) If fees charged by the state or locality change so that they exceed tolerance levels, the lender should issue a new GFE.
 

5. The last section of page 3 restates the loan terms in summary format.  This repeats the GFE disclosure except the last item is added to detail the actual amounts of the escrow account.

J. Average Charge

1. Average charge is NOT “average cost pricing” as was suggested in prior attempts at revising RESPA.  Average charge “focuses on the amount disclosed on the settlement statement, rather than the underlying costs of providing a particular settlement service.”


2. Average charges may apply when the settlement agent “obtain(s) a service from a third party on behalf of a borrower or seller.”


3. Examples:  delivery charges (may change in January, 2010 to become part of the settlement fee); independent title examination charges.

4. Applies to charges that are “easily calculated, verified and enforced.”


5. Average charges “can be used for any settlement service, provided that the total amounts received from borrowers for that service for a particular class of transactions do not exceed the total amounts paid to the providers for that service for that class of transactions.”


6. Bottom line:  you can’t make money on the services 

7. The settlement agent can “define a class of transactions based on a period of time, type of loan and geographic area.”


8. Use an objective means to determine the average charge, use a time period between 30 days and 6 months to determine your average charge, and recalculate at least every 6 months.

9. The average charge cannot be used selectively.  Use the same amount for all in the same class.

10. Cannot use the average charge if the fee is based on the loan amount OR the value of the property.

a) Examples where it cannot be used:  transfer taxes, recording fees, per diem interest, title (or any other kind) of insurance

11. Documents used to determine the average price must be retained for 3 years.

12. In an on-line HUD seminar, representatives of HUD stated that recording fees could be averaged.  Since recording fees are a percentage based on the value of the property, we are not sure that is an accurate interpretation and caution agents against using average charges for recording fees.

13.  Settlement agents can always just charge the exact amount charged by the service provider. There is no requirement that average charges be used.

VI. Required Use Rule:  WITHDRAWN
� 73 FR 68204 (taken verbatim from the “Summary”).  See also “New RESPA Rule FAQs”, attached.


� “HUD's economic analysis finds that by offering consumers clearer, more certain cost estimates, the average borrower will save nearly $700.”  HUD News Release No. 08-033.  See also HUD News Release No. 09-09-058.


� 73 FR 68204 (“Background”).


� 73 FR 68222.


� Federal Register Vol 73 No. 222/ Monday, Nov. 17, 2009, Rules & Regulations, page 68229


� Presumably, since the goal of this new HUD is to drive prices down, there is no limit on the amount of decrease of estimated fees when compared to the actual fees at settlement.


� ALTA questions and answers, � HYPERLINK "http://www.alta.org" ��www.alta.org� 


� id


� id


� id


� Federal Register Vol 73 No. 222/ Monday, Nov. 17, 2009, Rules & Regulations, page 68234


� id


� Id


� id


� id
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