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Appendix J

HAFA Uncorked – the New Vintage!
Just when you thought the recession was over and there would be no more government programs with strange acronyms to decipher, I am here to burst your bubble.  HAFA (Home Affordable Foreclosure Alternatives) was implemented on April 5, 2010 to provide additional assistance for distressed homeowners who are trying to avoid foreclosure.  Additionally, HAFA provides incentives to lenders to either Modify Mortgages under HAMP (Home Affordable Modification Program)– which, if you read my last article, was pretty much a bust, authorize a Short Sale or accept a Deed in Lieu of Foreclosure.  As with all Federally initiated programs, HAFA (my version Have Another Four Hundred Page Addendum) can be deciphered.  The program will provide valuable assistance to homeowners, especially in the Short Sale arena.  I have narrowed down some of the bullet points.

1.
Supplemental Directive 09-09 Revised issued March 26, 2010 completely replaces the Supplemental Directive 09-09 issued November 30, 2009.  So if you are relying on the prior document – pitch it.

2.
Short Sales are so common place that I will forego reiterating the need or the process.  HAFA provides guidance to first lien mortgage loan servicers where the loan is not owned or guaranteed by Fannie Mae or Freddie Mac.  These guidelines along with the required forms are available for download at: https://www.hmpadmin.com/portal/programs/foreclosure_alternatives.html 
3.
Of primary importance to the title industry are the following changes and rules:

a. In either a HAFA short sale or deed in lieu of foreclosure, the servicer may NOT require a cash contribution or promissory note from the borrower and must forfeit the ability to pursue a deficiency judgment against the borrower.

b. Allows the borrower to receive pre-approved short sale terms prior to listing the property.

c. Prohibits the servicer from requiring a reduction of real estate commissions as a condition of short sale approval.

d. Uses standard forms and timeframes and provides financial incentives for borrowers and servicers.

4.
A borrower is eligible for the HAFA incentives program if the loan meets the basic criteria: The borrower’s principal residence, (can be vacant up to 90 days prior to the Short Sale Agreement (SSA – a form to download at the above website); first lien mortgage originated on or before January 1, 2009; the mortgage is delinquent (or getting there in a hurry); unpaid principal balance is equal to or less than $729,750 and the monthly mortgage payment exceeds 31% of the borrower’s gross income.  Even borrowers in active Chapter 7 or Chapter 13 bankruptcy may qualify.
5.
HAFA imposes strict deadlines on both the servicer and the borrower.  We have all experienced the short sale that took a year to close!  The servicer must notify borrower in writing of the availability of HAMP and HAFA and the borrower has 14 calendar days from the date of the notice to respond.  The servicer, if they have not already done so, must obtain and evaluate the borrowers financial information; must assess the current value of the property; must identify subordinate liens and title issues; and notify borrower in writing if the borrower does not qualify.
6.
Under HAFA, the short sale process will become more standardized using standard forms and timelines.  The servicer must adopt a policy for determining the minimum net proceeds acceptable for a short sale transaction.  The policy must be consistently applied for all loans for that servicer.  The net can be either a fixed dollar amount, percentage of property market value or a percentage of the list price approved by servicer.  The servicer must also include reasonable and customary closing costs for the area to be deducted from the gross sale proceeds. The servicer must provide the approved borrower with a Short Sale Agreement (SSA) providing key marketing terms such as list price.  The SSA must be accompanied by a Request for Approval of a Short Sale (RASS).  The RASS is submitted to the servicer with the contract.  
7.
A borrower who has already listed their home for sale and has a ratified contract must submit the Alternative RASS.  The servicer may evaluate the borrower under this section.  
8.
The SSA must include

a. Termination Date:  the SSA must have an effective date (date mailed to borrower) and a termination date of not less than 120 calendar days.  (Just a note: the Directive is very consistent with the use of the terms “must” and “calendar” days – it helps!)

b. Require that property be listed with a licensed real estate professional

c. Either a list price or acceptable sale proceeds.

d. Closing costs and other expenses to be deducted from gross sale proceeds in either a dollar amount or percentage.

e. Real Estate commission that may be paid not to exceed 6% of the sales price.

f. Statement authorizing servicer to communicate financial information to other parties.

g. Cancellation and contingency clauses.

h. Sale must be an arm’s length transaction

i. Upon completion of sale, borrower will be released from all liability for repayment of the first mortgage.

j. Borrower entitled to a relocation incentive of $3,000.00 deducted from gross sale proceeds and shown on the HUD-1 statement.
k. Notice that a portion of gross sale proceeds to be paid to subordinate lien holders in exchange for release of their liens.

l. The borrower must be notified of possible income tax consequences and negative credit reporting.

m. The borrower may be required to continue to make monthly mortgage payments pending the short sale and such payments must not exceed 31% of the borrower’s monthly gross income.
n. If the borrower complies with the SSA, servicer will not complete a foreclosure sale.

o. Terms under which the SSA can be terminated.

9.
Borrower must sign and return the SSA within 14 calendar days from its Effective Date along with a copy of the broker listing agreement and information on any subordinate liens.
10.
The property must be actively marketed and the servicer may terminate the SSA before its expiration if the listing broker fails to act in good faith.  There are additional reasons set forth in the directive.

11.
Within 3 business days following receipt of an executed sales contract, the borrower or listing broker should submit a completed RASS to the servicer with a copy of the contract, property purchaser’s documentation of funds and a status of subordinate lien negotiations.
12.
Within 10 business days of receipt of the RASS and all required attachments, the servicer must indicate its approval or denial.

13.
The servicer may not require a reduction in the real estate commission stated in the SSA as a condition of approval.
14.
Closing must take place within a reasonable period following acceptance of the RASS but not less than 45 days of the contract without borrower approval.

15.
Servicers may be reimbursed $1500.00 to cover administering a short sale or deed in lieu under HAFA.  Servicers are reimbursed from the Department of Treasury.

The Directive further discusses Deeds in Lieu of Foreclosure.  The SSA mentioned above contains option Deed in Lieu (DIL) language which may be included by servicer.  For a DIL to apply under HAFA, the borrower must be able to convey clear, marketable title, the conditions for acceptance of a DIL must be in writing and signed by both servicer and borrower, the DIL must specify the date by which the borrower must vacate the property, and the borrower is eligible for the $3,000.00 in relocation assistance. A servicer may proceed but may not complete a foreclosure sale during the HAFA process.  

Second Trust Lienholders:  The borrower is responsible for delivering clear, marketable title to servicer or purchaser and is responsible for negotiating with subordinate lien holders.  The servicer may authorize the settlement agent to allow a portion of the gross sale proceeds as payment to the subordinate lien holder in exchange for a release of the lien. Each lien holder, in order of priority, may be paid no more than six (6%) percent of the unpaid principal balance of their loan, until the $6,000.00 aggregate cap is reached.  Subordinate lien holders may not require contributions from either the real estate agent or borrower as a condition for releasing its lien.  All payments must be reflected on the HUD-1.
Servicers, borrowers and investors are eligible for HAFA incentives upon successful completion of the short sale or deed in lieu of foreclosure if the DIL, SSA, or Alternative RASS was executed on or before December 31, 2012.

With the astounding prevalence of short sales, the HAFA program may become more than just another four letter word to forget.  Allowing the borrower to receive funds to help with moving expenses, requiring specific forms, policies and deadlines, and providing a consistent foundation, will make the short sale process easier and with less risk for purchasers and title companies.  As with all government programs, I leave you with this caveat – Keep checking the website for updates and changes!
HAFA a great closing! (I just couldn’t resist – it was too easy)
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