Appendix E
TALES FROM THE CRYPT
Title Issues for Estates
By: Maureen S. Dunn, Associate Counsel
Old Republic National Title Insurance Company
I.
Intro
1.
STATISTICS


ALTA reported in April, 2006 that 36% or One-Third of all Residential Real Estate 
Transactions have title issues. This is up from 25% in 2000.(ALTA News 4-13-06)

9.4% of all title insurance claims are in the area of estate/probate/trust
2.
Preparing the Body (of an estate case): Problems and 
Pitfalls 
A)
First -
Make sure they are really dead – only a Court of proper jurisdiction has the authority to declare a missing person (after 7 years) dead (not the clerk) Va Code 64.1-107 and such order is sufficient proof . 
i) A certified copy of the court's order determining that the supposed decedent is in fact dead shall be accepted as proof of death in all situations in which a certificate of death issued by the State Registrar of Vital Records of the Virginia Department of Health would have been accepted as such proof. Va Code 64.1-111.  
ii) If real property is sold to a bona fide purchaser for value relying on the Court Order and the “decedent” is found healthy and wondering what happened to his house – the sale will remain valid Va Code 64.1-113 
B)
Second -  Confirm that the parties seeking to convey the real property have the authority to do so and the capacity.  For example, the seller must be i)at least 18 years of age and ii) be the rightful owner of the property or have the competent legal authority to convey title (i.e. appointed by the court as an executor or devisee in the will or heir of intestate succession).  Confirm that the parties seeking to convey the property are living.  The Court’s aren’t pleased with Deeds of conveyance from dead people.
(a) Recent case example: Purchaser bought home from widow/seller whose husband of 10 years recently passed away.  Unfortunately, the mother of the deceased husband proved in Court that the two were never legally married and she was entitled to one half of the house – the Court agreed.  (Bad enough to have your own mother-in-law much less having to share a house with someone else’s mother in law!)
II. THREE MAIN CONCERNS
· Title to the Property 
· Title at time of death

· Will vs. No Will

· creditor’s claims
· How to deal with potential claims
· ESTATE TAXES
· Do they apply
1.
Title  
· Look first to the date of death and the status of title at the time of death;

· next to whether or not the decedent left a will; 
· and finally where the property is located – even though the decedent lived and died in another state and the will is being administered under the laws of that state, if the decedent’s real property is located in Virginia; Virginia law governs.
A)
Status of Title -   Upon death, the interest in property passes pursuant to the title to the property or  to the decedent’s heirs (intestate) or beneficiaries (testate) subject to the divesture of the personal representative or executor of the estate. The personal representative is appointed by the court to administer the estate; pay creditor’s claims; resolve federal and state estate taxes and distribute the remaining assets.  

Careful review of the conveying deed to the Decedent.

i)    Sole owner – the property is subject to the full administration of the decedent’s estate 
      (i.e. the terms of the will or intestate succession) 
iii) Tenants in Common – the decedent’s portion (i.e. 50%) is subject to the full administration of the decedent’s estate – the remaining tenants in common have no change to their interest in the land
iv) Joint tenancy – Look carefully at the language in the deed to determine if the decedent took title with or without the right of survivorship. If the deed conveyed to the decedent with right of survivorship, title passes to the surviving tenants.  Recording the death certificate is sufficient evidence of title in the surviving joint tenants.  Without the operative language, the decedent’s interest in the real property is subject to the full administration of the decedent’s estate. 55-20.1    See Hoover v. Smith, 248 Va. 6; 444 S.E.2d 546 (1994); In re Sampath (US Bkcy ED VA 314 BR 73) 2004;
v) Tenants by the Entirety – Look carefully at the language in the deed which must contain the right of survivorship language.  If survivorship language is present, title to real property passes to the surviving spouse without the necessity of administration of the decedent’s estate.  Recording the death certificate is sufficient evidence of title in the surviving spouse.  55-20.1 and 55-20.2   “Spouse” being the important word – confirm that the parties were married to each other at the time of death.  The Virginia Courts have recently held that the language “with the common law right of survivorship” is no longer a necessity in a tenants by the entirety case.  The common law held that the fact of marriage, whether recited in the deed or not, created an indivisible interest in the property.  The current trend in the Courts appears to revert back to the common law and looks to the fact of marriage to create a tenancy by the entirety.
· TITLE NOTES:  For Tenants by the Entirety or Joint Tenants with Right of Survivorship – you need an original Death Certificate for recording with the Clerk of Court if not already done during probate.
No survivorship language, sole owner or concerns that a tenancy by the entirety has been destroyed – next stop:


B)    Is There a Valid Will?  


Testate versus intestate succession – 

i)
Testate - If the decedent left a valid last will and said will was duly admitted to 


probate, the court will usually admit the will to record and appoint the executor. 


a)
The will is required to be recorded in the jurisdiction where the property is 


located.  

b)
The executor can be granted the power to sell the property either by 


Virginia Code 64.1-57 or by the terms of the will document.  

c)
Title is vested in the beneficiaries stated in the will and a deed will be 


required from the executor or the specific devisees.

· TITLE NOTES:  Get a copy of the will to review any language regarding the real property of the decedent and specifically the property for the transaction you are working on – does the will provide for specific beneficiaries for the property?.  Review contents of the will regarding the appointment of the executor and the powers granted to the executor
· NOTE:  If the sale of the property occurs within six months of the date of death and the surviving spouse is not named as a devisee of the real property use caution.  The surviving spouse has six months from the date of death to claim an elective share of an augmented estate.  If the six months has not yet passed, the surviving spouse must sign the deed to waive any possible claim. 
· CASE NOTE:   In re Estate of Rosetta S. Rountree (April 17,2003) VA Supreme Court reverses the trial court, ruling that the term “estate” as used in VA Code Section 64.1-57 would include all property that the decedent owned at death, and not just property over which the testator expressly gave the executor power.


ii)
Intestate –   If the decedent did not leave a valid will at the time of death, then the 

heirs take title to the real property.  When any person having title to any real 


estate shall die intestate as to the estate, it shall descend and pass 




to such of his kindred, male and female, in the following course set forth in Va 


Code § 64.1-1. Course of descents generally. (See Appendix A)  


a)
The Administrator appointed by the Court has no power to sell real 



property but may get a court order to sell the property.



b)
All of the heirs or an Administrator with powers may sell the property.

· TITLE NOTES: Underwriters may require affidavits from 2 disinterested parties familiar with the facts and the family to establish the heirs at law of the deceased.

C)   Location of the land:


The location of the subject property, with or without a valid will, is relevant because the 
situs of the land controls how title passes.  That state law will also control how the 
property may be sold and the powers to be granted to the executor or administrator.  
2.  Creditor’s claims 


A)
In Virginia, Creditors have one year from the date of death to assert claims 
against the estate that will attach to title, 64.1-184.  


i)
Creditor’s claims will not effect the title to real property (in most cases) as 

long as the sale of the property by the decedent’s estate is to a bona fide purchaser 

and is an arm’s length transaction.  Proceeds can then be used by the personal 


representative to pay the debts of the estate and distribute in accordance with the 


terms of the will.  


B)
There are rules and statutes of limitation for creditors to file claims against the 
estate.  If the estate is not properly administered and valid claims are not paid, a creditor 
may be able to reach the decedent’s property.

C)
Generally, creditor’s claim will not attach to real property from the decedent’s estate sold to a bona fide purchaser.  However, if the property is distributed to heirs – claims may attach.  The one year statute of limitations applies to creditors.  If valid claims are not paid during the course of administering the estate, a creditor may be able to reach the decedent’s property in the hands of decedent’s heirs   An heir or devisee selling inherited land is liable to creditors of the decedent for the value of the land with interest but title in the hands of the vendee is beyond the reach of the creditors if the conveyance was bona fide; at the time of conveyance, no suit had been brought; and if the conveyance is made within one year of the death of the decedent – 64.1-183 and 64.1-184.
· TITLE NOTES:
Confirm that there are no judgments of record against the property before and during the sale of the property – these will need to be released!
· TITLE NOTES:
The following Requirements need to be included in Schedule B, Part 1 of your commitment (along of course with the usual requirements)
· The underwriter must be provided with satisfactory evidence of the death of the decedent.

· An Indemnity and Escrow Agreement must be executed and Proceeds of the sale or refinance must be held in escrow for a period of one year from the date of death. This requirement only applies if the decent died less than a year from the date of closing.

· (If Proceeds of sale or refinance are not to be held in escrow, a decedent debt bond in favor of the underwriter must be furnished. Decedent’s Bond is usually $2.00 per $1000.00 or a minimum of $200.00 and the indemnity is signed to the Bonding Company and the Title Company.)
· The underwriter must be provided with satisfactory evidence that State and/or Federal Estate taxes have been paid or proof of no estate tax liability.  (Note: obtain a copy of the Estate Inventory; if one is not available, contact your underwriter.)

· The underwriter must be provided with satisfactory evidence that written notice of Probate and Qualification has been provided to the person(s) enumerated in Code of VA 64.1-122.2.

3.
Estate Taxes:

A)
State and Federal estate taxes need to be addressed.  In some situations both state and federal estate taxes will not attach to the property.  If property is owned as tenants by the entirety, sale by the surviving spouse will not incur the federal and/on occasion the state estate taxes.  Make sure that the sale is to a bona fide disinterested purchaser.    If you have a situation where the surviving owner is deceased and the property is being sold, estate taxes apply.  


i)
Federal estate taxes are a lien on the decedent’s property for ten years 


from the date of death.



ii)
Tenants by Entirety - No federal or state estate taxes are owed as a result 


of the IRS marital deduction.  Applies to sale  by surviving spouse to disinterested 

third party.
iii)
State estate taxes are a lien in VA for 10 years after the decedent’s death.  The lien attaches only upon the filing of a memorandum in the clerk’s office in the county where the real estate is located.  VA Code 58.1-908  (There is no inheritance tax in Virginia.)  NOTE prior to 1987 no memorandum of tax due for non-residents was recorded.
III.
ZOMBIES

	zombie

Main Entry: zom·bie 
Variant(s): also zom·bi 'zäm-bE/
Function: noun
Etymology: Louisiana Creole or Haitian Creole zonbi, of Bantu origin; akin to Kimbundu nzúmbe ghost
1 usually zombi a : the supernatural power that according to voodoo belief may enter into and reanimate a dead body b : a will-less and speechless human in the West Indies capable only of automatic movement who is held to have died and been supernaturally reanimated


Re-animated dead that thrive off of living flesh – or titles – (Hollywood)

1.
GRAVES:

A)
HB 162 Section 57-27.1  Provides family member, private plot owners and those doing genealogical research access to any cemetery or graves located on private property and sets conditions and limitations for such access.  This expands the existing statute, which only provided access to representatives of local historical commissions.  This section “shall not apply to any deed or other written instrument that creates or reserves a cemetery or gravesite on private property.

i)
If there is a reference to a cemetery in the chain of title – usually includes a deed or reservation of easement for ingress and egress.  Rarely in the legal description.  Occasionally may show up on the survey.

ii)
Title insurance should never be written on lands platted for or used as burial plots without contacting your underwriter. In most jurisdictions when lands are platted as grave sites, the ownership records are maintained in the cemetery offices and not the public records.
a)
If surveys disclose the existence of grave yards, an exception should be made in Schedule B as to that fact and their location. Many state laws also allow for implied easements from public roads to enter upon and visit or tend such grave sites. As a result, the exception may have to include reference to an easement to enter upon, visit and tend such graves.

iii)
There may also be occasions where a tract of land will include pre-historic burial sites of native people often in the form of mounds. In most states, these are given extensive protection under the law and no one is permitted to disturb, destroy or build in the affected areas.




a)
If any of these sites are known or reported in a survey, no policy or report should be issued without a full and complete exception in Schedule B including reference to applicable state statutes
· Title Notes  - policy must take exception to the cemetery and the rights of descendants to visit their ancestors.. 

2.
POTENTIAL PROBLEMS:

And other scary items:

A)
Probate of a later will – a later will may be discovered and admitted to probate.  If this occurs within one year of the date of death, the devisees under the later will can reclaim the property.  Oops!

B)
Suit to Impeach Will – if interested parties file a claim to invalidate the will and are successful, the Court will look to see if there is an earlier will.  If no prior will is found, the Court will hold that the decedent died intestate and the property will pass to the heirs through intestate succession as set forth above.  If this occurs within one year of the date of death, title may be vested in individuals other than the devisees in the contest will.  Again the result is title will fail.

3.
Trust – Current Trends


Trusts create a unique set of problems when conveying property either from the trust or 
into the trust.  Current Case Law: 

A)
Tenants by the entireties – transfer to trust.  House Bill 1319 amends Section 55-20.2 to allow any property owned as tenants by the entireties to be transferred into joint, separate, revocable or irrevocable trusts.  Currently only the principal family residence can be transferred into a trust while maintaining tenants by the entireties’ immunity.  The changes also eliminate the requirements that the property has to be transferred in equal shares if being transferred into separate trusts.

B)
Austin v. City of Alexandria VA 2003; VA supreme court held that conveyance by Duncan, who held property as trustee under an inter vivos trust was ineffective to convey property because he executed deed individually and not as a trustee.  However the Court in Needham v. Legge, (VA Circuit Court March 28, 2006) look to the intent of the parties transferring the property and held that the 2000 Deed which was signed without indicating the grantors as “trustees” was valid.
C)
McGehee v. Edwards, 268 Va 15, 597 SE2d 99 (June 10, 2004)  In 1929, 1930 and 1931, The seven children of Dr. and Mrs. Monfort Jones established 11 inter vivos trust.  Each trust created a class of beneficiaries described as “direct lineal descendants” of various persons.  As of January, 2000 there were approximately 142 beneficiaries.  Trustees filed a bill of complaint asking the court to determine who would be included in the term “direct lineal descendants.”  The Court ruled that adopted, illegitimate and artificially conceived children would be included reasoning that the subsequent changes in the law over time would be “grafted” into the trust.  The Supreme Court held that the trial court ruling would be correct if applied to wills (which speak at death) but not to trusts which should be interpreted under the law in effect at the time of execution of the trust.  The Court concluded that adopted children were not included within the term “issue” and that only natural descendants of a common ancestor were included.  The statute (Sec. 64.1-71) which abrogated the common law did not apply to trusts created prior to 1978.

APPENDIX A
INTESTATE DISTRIBUTION

1) First. To the surviving spouse of the intestate, unless the intestate is survived by children or their descendants, one or more of whom are not children or their descendants of the surviving spouse, in which case two-thirds of such estate shall pass to all the intestate's children and their descendants and the remaining one-third of such estate shall pass to the intestate's surviving spouse. 

2) Second. If there be no surviving spouse, then the whole shall go to all the intestate's children and their descendants. 

3) Third. If there be none such, then to his or her father and mother or the survivor. 

4) Fourth. If there be none such, then to his or her brothers and sisters, and their descendants. 

5) Fifth. If there be none such, then one moiety shall go to the paternal, the other to the maternal kindred, of the intestate, in the following course: 

6) Sixth. First to the grandfather and grandmother or the survivor. 

7) Seventh. If there be none, then to the uncles and aunts, and their descendants. 

8) Eighth. If there be none such, then to the great grandfathers or great grandfather, and great grandmothers or great grandmother. 

9) Ninth. If there be none, then to the brothers and sisters of the grandfathers and grandmothers, and their descendants. 

10) Tenth. And so on, in other cases, without end, passing to the nearest lineal ancestors, and the descendants of such ancestors. 

11) Eleventh. If there be no paternal kindred the whole shall go to the maternal kindred; and if there be no maternal kindred, the whole shall go to the paternal kindred. If there be neither maternal nor paternal kindred, the whole shall go to the kindred of the husband or wife, in the like course as if such husband or wife had died entitled to the estate. 


(Code 1950, § 64-1; 1956, c. 109; 1968, c. 656; 1977, c. 474; 1982, c. 304; 1985, c. 189; 1990, c. 831.) 
APPENDIX B

GRAVES

§ 57-27.1. Access to cemeteries located on private property; cause of action for injunctive relief; applicability. 

A. Owners of private property on which a cemetery or graves are located shall have a duty to allow ingress and egress to the cemetery or graves by (i) family members and descendants of deceased persons buried there; (ii) any cemetery plot owner; and (iii) any person engaging in genealogy research, who has given reasonable notice to the owner of record or to the occupant of the property or both. The landowner may designate the frequency of access, hours and duration of the access and the access route if no traditional access route is obviously visible by a view of the property. The landowner, in the absence of gross negligence or willful misconduct, shall be immune from liability in any civil suit, claim, action, or cause of action arising out of the access granted pursuant to this section. 

B. The right of ingress and egress granted to persons specified in subsection A shall be reasonable and limited to the purposes of visiting graves, maintaining the gravesite or cemetery, or conducting genealogy research. The right of ingress and egress shall not be construed to provide a right to operate motor vehicles on the property for the purpose of accessing a cemetery or gravesite unless there is a road or adequate right-of-way that permits access by a motor vehicle and the owner has given written permission to use the road or right-of-way of necessity. 

C. Any person entering onto private property to access a gravesite or cemetery shall be responsible for conducting himself in a manner that does not damage the private lands, the cemetery or gravesites and shall be liable to the owner of the property for any damage caused as a result of his access. 

D. Any person denied reasonable access under the provisions of this section may bring an action in the circuit court where the property is located to enjoin the owner of the property from denying the person reasonable ingress and egress to the cemetery or gravesite. In granting such relief, the court may set the frequency of access, hours and duration of the access. 

E. The provisions of this section shall not apply to any deed or other written instrument that creates or reserves a cemetery or gravesite on private property. 

(1993, c. 713; 2004, c. 831.) 
