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By William Amrhein, Agency Counsel

Old Republic National Title Insurance Company

I.  Restrictive Covenants


A.  Definition

     The word “covenant” historically appears first in the Old Testament.  Its meaning was that of a pact, a contract or an agreement.  That definition continues today with a few twists.  Covenants today are defined as the imposition of requirements and prohibitions placed upon real estate by the owner, which conditions regulate the future use and enjoyment of the property.  From a legalistic standpoint, these covenants attach to and “run with the land.”

B.  Necessary Elements


The first and foremost element is the ownership of the affected real estate by the maker of the covenant.  This is not a problem if these be but a singly owner; if there be multiple owners, all must join in the creation.  It is a given that once declared and recorded, the covenants bind the original owner/creators.  It may be asked, “How are future owners bound thereto?”  The answer is that the pact, the contract, the agreement, is made by the future owner’s acceptance of the deed in the course of purchase of all or part of the affected property. 

The next two elements are the imposition of requirements and prohibitions upon the use and possession of the affected real estate.   The requirements impose the burden of doing certain things and the prohibitions impose the burden of not doing certain things.

Indeed, Section 36-96.6 provides that any restrictive covenant restricting occupancy or ownership property on the basis of race, color, religion, national origin, sex, elderliness, familial status or handicap, whether now or later included in an instrument affecting title to real or leasehold property, are declared to be void and contrary to the public policy of Virginia.

Case law:  “A restrictive covenant that runs with the land, also referred to as a real covenant, is enforceable upon proof of four distinct elements. These elements are: (1) an intent evidenced by the original covenanting parties in the document that the burdens and benefits of the covenant will run with the land; (2) privity between the original parties to the covenant, commonly referred to as horizontal privity; (3) privity between the original parties to the covenant and their successors in interest, commonly described as vertical privity; and (4) the covenant must ‘touch and concern’ the land. Sonoma Development, Inc. v. Miller, 258 Va. 163, 167, 515 S.E.2d 577, 579 (1999); *38 Sloan v. Johnson, 254 Va. 271, 276, 491 S.E.2d 725, 728 (1997). The restrictive covenant also must be stated in written form. Sonoma Development, 258 Va. at 167, 515 S.E.2d at 579; Sloan, 254 Va. at 276, 491 S.E.2d at 728.”  Beeren & Barry Investments, LLC v. AHC, Inc., 277 Va. 32, 37-38 (Va. 2009).

C.  Types of Property

Covenants may be imposed upon a single parcel or upon multiple parcels.  This was commonplace prior to the advent of real estate development by subdivision, condominiums and PUDs.  Such covenants normally were addressed to restrictions on the future use of the property or continuation of an existing use.  It made no difference whether the affected property was improved or unimproved.

The twentieth century saw the creations of technology and the growth in population lead to residential real estate development.  This began with the enactment of subdivision ordinances and a population movement from urban to suburban environments.  Covenants provided a continuity and a uniformity which seemed to fin in with the general consistent style of architecture seen in subdivision homes.

Initially, covenants dealt primarily with exclusion of home businesses, exterior color or coordination, building set back lines, additions to structures, new structures and other basic type issues.  Soon, developers tired of maintaining common areas and created homeowners associations to impose that expense upon homeowners and further, in many cases, to oversee and enforce compliance with the covenants.  PUDs (Public Unit Developments) adopted most of these practices as they developed, and ultimately, the Uniform Condominium Act (in force in Virginia in Title 55) raised covenants to a new standard by using these as the document of creation—CCRs (Covenants, Conditions and Restrictions)—of condominium projects.  Condominium living is regulation in large by such covenants.
D.  Issues to Be Considered

1.  One of the biggest issues arising from covenants is a lender’s request of a title company for coverage against loss from the possibility of some violation causing a forfeiture or reversion of title.  
Such provisions are included in some but not all covenants.  If they are included, the request cannot be granted.  If not, an endorsement can be issued.  
2.  Another issue arises when some violation is noted.  Some covenants may be amended but this action usually requires a major type vote of directors or members.  Variances may be allowed by the Architectural Committee, some number of Board members or even the original developer.  These issues involve copies of the covenants and often much review.

3.  It is also important to understand when problems exist:  who enforces the terms of the covenants; what enforcement provisions are allowed; and what is the order of succession to the parties who are enforcers?  Succession of parties may need to be addressed with respect to issues involving amendment and variances.
4.  Finally, from a title insurance perspective, beware that covenant liens, dues and assessments and maintenance fees, have chronological priority over deed of trust liens, because they were created in the covenants at a time prior to such deeds of trust.  However, they are subordinate by statue.  
See Va. Code Section 55-516 as to Property Owners Associations and Section 55-79.84 as to Condominiums.
II.  Easements

A.  Definition

An easement is a right of a non-owner to use some specified portion of the property of another for one or more purposes for some specified period of time.  It is an interest in real estate and thereby may be insured.  The origin of the term is the word “ease”; the grant of the right is said to create ease or to ease a situation for the easement holder.

“An easement . . . is a privilege to use land of another in particular manner and for particular purpose.  It creates burden on the servient tract and requires that owner of that land refrain from interfering with privilege conferred for benefit of dominant tract.”  Brown v. Haley, 233 Va. 210, 216 (Va. 1987)
B.  Types


While all easements have the same basic elements, easement have different characteristics.  Some easements are perpetual; they last forever.  Other easements are granted to be in force for a specific period of time or until the happening of a certain event.  Another distinction involves use of the easement area.  An easement may be exclusive to the grantee thereof as to its use or it may be non-exclusive so that the grantee may enjoy the use thereof in common with other grantees of such easement.  A much more difficult distinction involves appurtenant easements and easements in gross.  An appurtenant easement is said to attach to and exist for the benefit of the thing.  The most common “thin” is a residence.  An easement granted to provide access to a residence or to provide telephone or electrical service or some other important benefit is deemed to be an appurtenant easement.  Oddly, one rarely sees such easement designated or described as appurtenant in the granting deed.  It seem to attain that status after it is created and in use.  The Virginia Code gives appurtenant easements a special status;  Section 55-50 of the Virginia Code provides that a fee simple deed of real estate includes appurtenances, whether included an described therein or not.  An easement in gross is itself also an interest in real estate, but it does not have a connection to a parcel of real estate such as a residence or a business.  It does not have a function that supports such parcel.  It stands alone, somewhat unattached; its purpose is to serve the particular need of the person or persons who solicit and, in some cases, pay for the easement to allow the performance of a special project or use such as high voltage power lines, crossing property for recreational use or for hunting or fishing.  If at all, an easement in gross is connected to the person who seeks it.  Another distinction is the continuous or non-continuous use of the easement area.  One may obtain an easement for the encroachment of some improvement upon the property of another.  Such use of the easement area occupied by the encroachment would be continuous.  However, an easement across the property of another to launch a boat would obviously be an intermittent and non-continuous use.  Finally, in the course of review of title reports as to a specific parcel, one may determine that one or more easements actually are necessary for the owner to obtain a benefit such as electrical service, telephone service, cable service or some other service.
C.  Elements to be Considered


Easements may be created in a number of different manners.  The classical (and preferential) manner is by deed from the owner-grantor to the easement holder.  An easement may also be created by recordation of a plat showing an easement thereon, but be aware that a plat of numerous parcels with different owners showing what appears to be a road or driveway may not create an easement thereon.  The recordation of a Circuit Court order would be sufficient evidence of an easement.

The elements of description of the easement are one of three types:  a word picture in a deed, a drawn picture on a plat or a combination of both.  Sometimes all you get is a location line.  I have seen these on drawings attached to power, cable and telephone easements for whole sections of subdivisions.  I have also seen later surveys showing a different location.

D.  Issues to be Considered

1.  It does not happen too often with right-of-way easements, but occasionally with power, cable and telephone easements, such facilities can encroach upon or be encroached upon by improvements on the property.  When the time comes for maintenance, the issue of who pays the bill can become sticky.
2.  Expansion is another issue that may arise in connection with easement.   These issues can involve the question of what parties can obtain the benefits of use of the easement after the easement has been in place.  Expansion issues can also involve the question or additional uses to be made of the easement area not necessarily intended or provided for in the creation.  Hopefully, the creation document will provide answers; mostly, such issues have to be resolved on a case by case basis.  

3.  A correlative issue of expansion is the question of whether the easement holder can transfer by his act the rights in and to the easement to a third party.  If the deed provides a grant to the grantee, his successors and/or “assigns”, the answer is clear; otherwise, it is an open question. Rarely is the easement amended, because all of the original parties must be not only available but also still in their same properties.  The process can be tedious, but it can be done.  Are the terms, abandonment and termination, synonymous?  In my opinion they are not. Termination is the legally effective ending of the easement and all of the rights and duties pertaining thereto based upon agreed upon or recognizable circumstances.  Abandonment is no more than a possible statement of fact evidencing a current inactivity (which could change).  

4.  Finally, who can enforce what?  Depending upon the existence of any terms is the deed, if there be on, there may be no terms to enforce.  Any so-called enforcement may realistically be in the nature of complain based upon some real or imagined circumstance, and there is no cure for that short of a court order.

III.  Licenses

A few words need to be added to define licenses for what they are and more pointedly for what they are not.  A license is a permission.  It is an agreement for a person to do a certain thing in a given area.  It is personal to the licensee and not transferable.  It is enforceable only by the licensee.

It is not a right.  It is not an interest in real estate; ergo, it is not insurable.  It may be recorded, but that gives it no enhances standing.  It rarely has a description of the licensed area.  It is not transferable; unless otherwise provided, it is revocable by the licensor.  It doe not bind successors in title to the licensor.
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