	
[image: image1.wmf]
	OLD REPUBLIC

National Title Insurance Company
	9303 Center Street, Suite 101
Manassas, Virginia  20110

Phone:  703-365-2300

800-232-6817

Fax:  703-365-2400

www.oldrepublictitle.com/va


Appendix A
                Title Underwriting 101:  Foreclosures in Virginia
I.  Background
When lenders loan money to individuals or companies, regardless of the purpose for the loan, they often want some security for their loan, a way to insure they will be repaid.  This security can come from 

(1) the creditworthiness of the individual, i.e., the individual has sufficient net worth and credit scores that the lender is not concerned that it will not be repaid; or 

(2) possession of some form of personal property, i.e., title to an automobile, a pledge of publicly traded stock certificates, or jewelry of value to cover the loan; or 

(3) a mortgage or deed of trust on real estate.  

Most lenders prefer real estate as collateral (security) for the loan, since although real estate may decrease in value, it is stationary, and can be located when needed.  


In Virginia, although you may have a true mortgage, it is rare.  The customary means to pledge real estate as collateral for a loan is with a deed of trust.  The advantage of using a deed of trust is that the noteholder (lender) does not need to go to court to sell the security.  The real estate is already vested in a trustee.  The trustee, or a substitute trustee, may foreclose on the real estate to collect for the lender, under the terms of the deed of trust, and if those terms are missing, under statutory provisions [Va. Code 1950, as amended, Section 55-58 et. seq.]


This article is not a detailed discussion of foreclosure in Virginia. It is intended as the basics for title insurance agents, to assist in underwriting transactions where there is a foreclosure in the chain of title.  The more recent the foreclosure, the more scrutiny it deserves.

II.  Definitions/Comments:
1. Borrower/Debtor/Grantor:  one who owns the equitable interest in the real estate and is indebted to another, which indebtedness is secured by real estate

Often multiple parties own real estate but only one party is the borrower.  In this case the other parties have agreed to pledge the real estate to secure the debt.  It is also possible for the borrower/debtor to be an entity who does not own real estate, and the grantor to be an owner of the entity who owns real estate and pledges it as collateral (ex: a corporation or a limited liability company needs to borrow funds for business expansion, but owns no real estate.  One of the members may pledge real estate as collateral to guarantee repayment of the loan.  He would be a grantor, but not the borrower/debtor.) 


It is critical in providing settlement services that all owners of a piece of real estate sign the deed of trust pledging the real estate as collateral.  Otherwise, we have a potential title claim.

2. Lender/Noteholder/Creditor:  the entity or person who has loaned funds to the borrower and holds the promissory note.


The original lender frequently sells a note to an investor shortly after, if not prior to, settlement on a transaction. 


The noteholder is the entity, or person, who is entitled to repayment, the creditor.  If the borrower fails to make payments or perform on other duties under the note and/or deed of trust, the noteholder dictates when foreclosure begins. 

3. Trustee/Grantee:  a Virginia resident, or a domiciled Virginia corporation or limited liability company, named in the deed of trust to act as the impartial fiduciary under the terms of the deed of trust. Trustee owns the legal title to the real estate.  Trustee may be an employee of the lender.

    Va. Code 55-58.1(2) requires Virginia residency of an individual trustee and a corporate trustee to be formed in Virginia with its principal office in Virginia.  An Attorney General Opinion dated 6/22/01 states a limited liability company is functionally equal to a corporation for the purpose of serving as a trustee on a deed of trust.


The Trustee primarily serves a placeholder position in most cases.  The noteholder generally has a foreclosure specialist actually perform the foreclosure, i.e., they substitute the trustee for one whose business primarily handles foreclosures.   HOWEVER, if you are named as trustee and receive notice affecting the real estate you have an obligation to forward that information to the lender and/or borrower. If the lender has sold the note and not recorded an assignment, you only have to give notice to the record noteholder, until and unless you learn otherwise.  Example:  Lender is not escrowing for real estate taxes.  Locality decides to sell real estate for back taxes.  Trustee is given notice.  Trustee should forward information to lender and to property owner at addresses of record. 


Trustee only has powers granted in the deed of trust, or if none in the document, granted by Virginia statute.

4. Substitute Trustee:  person or entity named by noteholder to replace original trustee.  Substitute trustee has all powers of original trustee as set forth in deed of trust and not inconsistent with Virginia law.  See Va. Code §55-59(9)


Appointment is effective when executed (signed) by the noteholder. The substitute trustee has no power to act prior to the appointment.  Under current statutes, the substitution of trustee appointment must be recorded prior to the deed from the substitute trustee to a purchaser at foreclosure.

5. Promissory Note:  the written promise to repay the loan, made by the borrower.  

Provisions of the note allow acceleration when the borrower defaults, i.e., instead of having to wait until each payment is past due,  and once the debtor is in default of the terms of the note (usually failure to make payments), the noteholder can say the full outstanding principal balance, plus accrued interest, costs, etc., are due and payable.  This acceleration is communicated to the debtor by the trustee, and may be communicated by the lender, as well.


In addition, standard notes have a “due on sale” provision, which means if the borrower/owner of the property transfers title to the property, the noteholder has the option of accelerating the outstanding balance, and requiring the loan to be paid in full.  From a practical matter, when a borrower/owner conveys to themselves and a new spouse, or from themselves to themselves as trustee of a living trust for estate tax purposes, the lenders have not been “calling” the loans, although they have the right to do so. 


A Noteholder/creditor’s right with a note is an intangible personal property interest, which can be bought and sold just as any other property interest.  With a note that meets specific requirements with the wording (a negotiable instrument), when the note is sold to a bona fide purchaser it is sold free of most defenses that the borrower could assert against the original Noteholder, i.e., that the note had been paid.  This is one reason deeds of trust should be released, once paid.  Hypothetically, if a negotiable note is paid by the borrower, but then sold to a BFP, then the new owner can collect the amount of the note from the borrower.  If it is secured by an unreleased deed of trust, the real estate could be foreclosed to pay the debt.  It would not be a defense for the borrower that he had paid the prior Noteholder. The borrower would have to collect from the prior Noteholder who appears to have committed fraud. 

6  Deed of Trust/mortgage:  the document signed by the property owner that pledges real estate as collateral to secure a debt/loan; recorded in the Circuit Court Clerk’s Office it shows there is a lien on the real estate.

 
The Deed of Trust outlines the duties of the trustee.  Deed of Trust forms contain the rights and duties of both the borrower, the lender, and the trustee, including all the terms necessary for the foreclosure sale.  Virginia Code Section 55-58 provides guidance as to basic provisions needed in a deed of trust. Most institutional lenders use the FNMA (Fannie Mae) and FHLMC (Freddie Mac) prescribed forms.


Any essential terms omitted from the deed of trust are supplied by the terms outlined by Virginia statute.  [Va. Code 1950, as amended, Section 55-58 et. seq.]

7. Lender’s Title Policy:  lenders obtain title policies to remove any risk in the event they need to foreclose on a lien.  This is often when unreleased deeds of trust become an issue, and need to be released of record.

III.  Underwriting title when the current transaction to be insured is the current foreclosure  

Foreclosures are often subject to litigation.  If proper procedures are not followed the transaction may be void or voidable, so particular care is needed when underwriting a transaction, particularly at the time of foreclosure.  Adding to the pressure is the fact that foreclosure contracts often have very short settlement periods, often 15 days from date of sale, if the purchaser is someone other than the Noteholder.  

A practical problem is obtaining the cooperation of the trustee handling the foreclosure sale. Often they will not provide requested documents, but will only give you an affidavit from the attorney doing the foreclosure stating all procedures were followed.  If this happens, contact our underwriting office for specific approval.

1. Obtain copies of the following documents for review:

a) Note – if available – will rarely be available – not a major issue
b) Deed of trust being foreclosed – must review a full copy from Clerk’s office
c) Title search notes – full search
d) Lender’s title policy – if available - will rarely be available – not a major issue
e) Notices given to

i) the current property owner, 

ii) junior/subordinate lienholders, 

(iii) assignees of subordinate lienholders, 

(iv) any of the following associations that have files a lien at least 30 days prior to the proposed foreclosure sale: 


- condominium unit owners’ association, or 


- property owners’ association, or 


- proprietary lessees’ association

           f) Evidence of delivery and receipt given to those listed in (e), above


     g)  Advertisement as published


     h)  Proof of publication provided by the newspaper

            i)  Evidence of non-applicability of Servicemembers Civil Relief Act 

                (SCRA),  December 19, 2003

            j) Proposed deed from Trustee in foreclosure 


     k) Evidence property owner is not in bankruptcy

NOTE:  Items (b), (c) and (j) can be easily obtained.  Item (k) can be obtained by contacting the bankruptcy court system.  The balance will generally not be available.  They cannot be obtained without cooperation of the Trustee.  A well drafted foreclosure deed will recite most of the matters. In lieu of that, a detailed foreclosure trustee’s affidavit may have to suffice.
2. Review documents for the following matters:

a) Note

(1) What are the terms of the Note?

(2) What are the matters that trigger default?  


(3) Are these terms and matters the same as stated in the deed of trust?  If not, the deed of trust may need to be reformed.

(4) If note is not available, as is often the case, Va. Code §55-59.1(B) outlines requirements for a lost note affidavit from lender when note cannot be produced, and that a statement that the note is lost should be sent to the defaulting owner.  The Code further states that if there is a BFP at the foreclosure sale he need not determine that notice of the lost note has been given to appropriate parties, nor that notices to parties listed in [1](e), above, have been properly given.  As title underwriters issuing insurance we should make sure the notices have been given.

The terms of the Note should be consistent with the terms of the Deed of Trust.  If not, contact our office.


(b) Deed of Trust being foreclosed



Obtain a complete copy from the record room to examine. The

     Deed of Trust is the blueprint for how the Trustee proceeds:

(1) Is the legal description accurate and adequate?

(2) Is the real estate upon which the deed of trust exists owned by the defaulting party, or someone who transferred to current owner?

(3) Was the deed of trust signed by all owners of the property?

(4) Is the notary acknowledgment proper?

(5) Where (location) are advertisements to be made?

(6) How often are advertisements to be made?

(7) What are the time periods listed in the deed of trust?

(8) What address is given for the borrower?  

(9) Is there anything of record that changes the borrower’s address?  For example, did borrower originally live in the real estate and has subsequently converted it to rental property?  If so, does the tax bill give a current address for the borrower now in default?

(10)  Is a trustee named? Is he a Virginia resident? 

(11)  Are more than one trustee named?  If so, does the document give either the power to act individually?

(12)   Does the lender have the power to substitute a trustee?

(13)   Does the Deed of Trust give the trustee a power to sell the real estate?

(14)   Is this a Purchase Money Deed of Trust?  A purchase money deed of trust being foreclosed will take priority over prior liens as well as subsequent ones in Virginia, since borrower could not have purchased the real estate without the loan. 



A deed of trust may say “Purchase Money” or it may be found following the deed to the owner in question.  You will  sometimes find the term “deferred purchase money” in a deed of trust, when the original purchase money interest is being refinanced.  A refinance generally does not have “purchase money” status, and prior liens need to be listed on Schedule B-2.

(c )-(d)  Title search notes & Lender’s title policy


Notes from a complete title search should be reviewed for possible title issues and to identify necessary parties to the foreclosure.  


If the lender has provided a copy of their title policy (which rarely happens), it may provide some information, but since the general rule is for lenders to obtain short form policies, it will be missing details a complete search would show a purchaser at foreclosure.  Most significantly it will show the underwriter and agent to contact to clear up any title defects found in the title search.

(e) – (f) Notices given to parties in (1) (e), above, should be reviewed to make sure proper parties, addresses, receipts, etc. have been given, and received.  The content of the notices should be sufficient to inform the recipient of what is happening.  Sending a copy of the legal notice that has been, or will be, published should be sufficient, unless deed of trust requires something more. 

Virginia Code §55-59.1(C ) offers protection to a BFP if notices were not properly given by Trustee. 

(g) - (h) Advertisement content and proof from publisher as to when advertised needs to be provided to make sure trustee has complied with terms of deed of trust, and if none stated in deed of trust, with terms of Va. Code §55-59.2  If these terms are not met the sale is void.  Trustee must meet the requirements of both the deed of trust and the minimum statutory requirements set out in the Virginia Code.
*When & where advertisement needed:

1) “… published in newspaper of general circulation in city or county where property is to be sold, or any portion thereof, lies …”  If you question where something has been published check with the Commissioner of Accounts to see if the publication location is acceptable.
2)  If Deed of Trust provides for publication, it MUST be at least



i) weekly ad = not less than once a week for 2  weeks


  or    ii) daily ad = not less than once a day for 3 consecutive days

                     and  iii) sale to be no earlier than 8 days after the 1st ad, nor  

       more than 30 days after the last ad is published



OR

3) If Deed of Trust provides for a publication schedule other than

daily or weekly, then the advertisement must meet the terms of the deed of trust AND the minimum statutory terms set out above: either once a week for 2 weeks or once a day for 3 consecutive days.

OR

4) If Deed of Trust does NOT provide details for publication 


publication must be at least


i) once a week for 4 successive weeks, unless property or some part of it is in a city, or in a county contiguous to a city (of at least 10,000 as shown by legal census and then proclaimed as a city of first class by the governor), publication may be for 5  days, which might be consecutive

ii) sale to be no earlier than 8 days after the 1st ad, nor  

           more than 30 days after the last ad is published

*Content required in Advertisement:  Va. Code §55-59.3

In addition to matters required in the deed of trust, or in the discretion of the trustee, the ad shall contain:

1) “…a description of the property to be sold, which description shall not be as extensive as that contained in the deed of trust, and shall identify the property by street address, if any, or, if none, shall give the general location of the property with reference to streets, routes, or known landmarks.  Where available, tax map identification may be used but is not required.”

2) “… time, place and terms of sale…”

3) “… name(s) of the trustee(s)…”

4) “… name, address and phone number of such person … as may be able to respond to inquiries concerning the sale.”

(i)  Servicemembers Civil Relief Act (SCRA) Dec. 19, 2003  

Previously known as Soilders’ and Sailors’ Civil Relief Act , (originally enacted in WWI, revised in WWII, and Desert Storm)

117 Stat. 2835 108-189, 50 App. U.S. C. §§ 501, et seq.
Servicemembers include:  active duty military personnel, commissioned officers of the U.S. Public Health Service, commissioned officers of the National Oceanic and Atmospheric Administration (NOAA), reserves ordered to report for military service, and persons ordered to report for induction under the Military Selective Service Act (draftees).

This federal statute protects servicemembers while on active duty and for 90 days after discharged from active duty.  The Act can provide temporary relief from mortgage payments when the mortgage was obtained PRIOR to active service, the property was owned prior to entry into military service, the property is owned by the servicemember at the time the issue of foreclosure arises, and the military service materially affects the ability of the servicemember to pay the mortgage. (Often reservists or members of the National Guard make more money in their “regular” job than they do once called to active duty due to their military obligations.)

Failure to comply with terms of this statute can render foreclosure sales invalid.  

This law applies to mortgages originated prior to the time of military service.  A foreclosure (section 303) may not be valid during the time of military service, or within 90 days after, unless a court order grants the foreclosure OR the waives his or her rights in a written agreement (Section 107) after they are on active duty or within 90 days of termination of active duty.

1) Lender, through the trustee, should provide evidence as to whether owner being foreclosed is in military service or not.  

2) If there is any question, then SCRA allows you to obtain a “certificate of military verification” from:

Defense Manpower Data Center (DMDC)

1600 Wilson Blvd, Ste 400

ATTN: Military Verification

Arlington, VA 22209-2593

Such a certificate is issued by the Secretary of the branch of the service involved and is prima facie evidence that the contents are accurate.

It is essential to determine if the debtor/property owner meets the requirements to have special consideration under SCRA.

(j) Proposed deed from Trustee

A well drafted Special Warranty deed from a trustee in foreclosure will set forth all the statutory requirements, and the requirements set out in the deed of trust being foreclosed.  It should be reviewed prior to settlement to make sure it contains statements that:

1) Trustee is acting according to the terms of the deed of trust;

2) Advertising and notice to the current property owners were done in accordance with Virginia statutes

3) Substitute Trustee’s appointment was prior to sending out notices, ads, etc.  (only needed if substitute trustee conducted the sale)

(k) Bankruptcy issues


When a property is in foreclosure, often the debtor has financial problems that encourage him to file for bankruptcy.  Contact the bankruptcy court to determine if the debtor has filed, which would operate to automatically stay (stop) any foreclosure action.  (11 USC 362)   PACER on line allows immediate access to bankruptcy records.


Regardless of whether the debtor is in Chapter 7, 11, or 13 bankruptcy proceeding, a court order will be needed for the foreclosure to proceed. (11 USC 362(d))  After the court order is issued allowing the sale, the debtor has a 10 day appeal period.  Foreclosure sales taken without such an order are deemed void (11 USC 362(h)) and are uninsurable.  If a debtor appears to be abusing the system, using repeated bankruptcy filings to stop foreclosure, then failing to proceed with the bankruptcy, the lender may obtain court permission to proceed with the foreclosure.

IV. Underwriting foreclosure issues in the chain of title (not the current transaction)
Recitals in a deed are given presumption that they are true. When the foreclosure is in the chain of title rather than the current transaction, or the transaction immediately prior to the current transaction, compare the recitals in the trustee’s deed with

i. the terms of the deed of trust foreclosed, 

ii. the appointment of the substitute trustee,  (make sure it’s notarized prior to Notices being given and recorded prior to the deed to the purchaser at foreclosure)
iii. minimum statutory requirements, and 

iv. the final accounting filed by the trustee.  Often this is not done by time of first resale of the property
Check to make sure the debtor wasn’t in bankruptcy at the time of sale, or if he was that a court order allowed the sale.  The more recent the foreclosure, the more details need to be verified.  

V. Matters that can survive foreclosure

        1. Association liens  -  look at the recorded documents as to priority regarding deeds of trust.  Often the documents will state the association lien is inferior to first mortgages, and are silent as to second mortgages or equity lines.  Look at the position of the deed of trust being foreclosed.  
a)  Condominium Association liens -  if recorded after a first deed of trust with an institutional lender, the lien is subordinate to the deed of trust and are wiped out by the foreclosure.  If the lender is not an institutional lender or it is a second deed of trust, the condominium lien takes priority over the foreclosure (Va. Code §55-79.84).  

      A suit to enforce a condo lien must be brought within 36 months of filing the lien, since July 1, 2004.  Prior to that enforcement was required within 24 months.


If a lender requires an ALTA 4 or an endorsement as to priority of its insured deed of trust over a condo association’s assessment, be sure to review the documents of record, and the information above.

b) Homeowners Association liens (Va. Code §55-516)  Do not have priority over matters already of record at the time the lien is filed.
2. Bankruptcy – 
As mentioned above, if the owner being foreclosed is in bankruptcy the Trustee must have a court order allowing the foreclosure to proceed due to automatic stay provisions (11 USC 362).  There is no exception to this requirement.  If a court order is not obtained the sale is void (11 USC 362(h)) and uninsurable.  The court order has a 10 day appeal period which must expire before the foreclosure sale.


If an owner/borrower files for bankruptcy within 90 days after the foreclosure and the sale was for less than fair market value, the Bankruptcy trustee may have the transfer avoided. (11 USC 547-548)


Be sure to include a creditors rights exception to an Owner’s policy, unless the purchaser is a bona fide purchaser.
     3.  Federal district court and agency liens

a)  Liens issued by a federal district court and docketed in the locality where the real estate being foreclosed is located will NOT take priority over a prior deed of trust being foreclosed.  Currently they are treated as any other general lien, and if inferior to the Deed of Trust being foreclosed, will be wiped out.


b) Judgments in favor of the U.S., and liens in favor of U.S. agencies,(other than tax liens, see below) recorded prior to the foreclosure, have a one year right of redemption. (28 USC 2410 [c])  The U.S. can refund to the purchaser the amount they paid for the property at foreclosure and take title to the real estate to satisfy the lien.  


4.  Mechanic’s liens


a)  If a supplier, contractor, or subcontractor has worked on the property prior to the foreclosure, he has up to 121 days after work is completed to file a lien that will take priority over the foreclosed deed of trust.   The trustee in foreclosure can ask the court for a determination on the priority of the lien prior to foreclosure (Va. Code §43-70 through 43-70.1)


b)  Even if it appears the 6 month period for filing suit to enforce the lien has expired, check to make sure the owner/borrower was not in bankruptcy, so that proceeding with enforcement was tolled (placed in suspension until the bankruptcy issue was resolved).

5.  Parties in Possession


If people remain in the real estate, the purchaser will have the responsibility of evicting them, depending on whether their lease was signed before the deed of trust being foreclosed, or after.  Make sure to keep the exception for “parties in possession” in the title policy being issued.

6. Tax liens

a)Federal taxes -  For an IRS lien recorded after the deed of trust and at least 30 days prior to the foreclosure sale, written notice has to be given to the IRS at least 25 days prior to the foreclosure by personal delivery, or certified or registered mail. (26 USC 7425(b)(2)).  If the trustee fails to give such notice, the IRS lien continues to attach to the real estate until the IRS agrees to the sale free and clear of the lien (26 USC 7425(c)(2)).


Tenancy by the entirety will not protect the real estate from the lien attaching, per U.S. v Craft case in April, 2002.


Show the IRS lien in schedule B-2 of the Commitment and in Schedule B-1 require:


“Receipt of satisfactory evidence that notice was given to IRS at least 25 days prior to foreclosure sale in compliance with 26 USC 7425(b)(c).”


The IRS has 120 days after foreclosure sale to redeem the property, even if they gave consent.  The redemption price is the price paid by the successful bidder plus interest. They do not pay for improvements to the property.  The purchaser is not reimbursed for the cost of any improvements.


During the 120 day redemption period take the following exception in the policy:


“Right of the IRS to redeem the real estate within 120 days from the foreclosure sale pursuant to 26 USC 7425(d).”


To remove this exception after the 120 days the title must be updated and the current owner must provide an affidavit that they have not received notice of redemption by the IRS.

b) real estate taxes – Real estate taxes take priority over deeds of trust. (Va. Code §58.1-3340 and 55-59.4(A)(3))  Delinquent real estate taxes should be paid at the time of foreclosure, or an exception should be taken in Schedule B of the policy.
c) State taxes – Priority is based on time of recordation.  State tax liens take priority as if they were a judgment issued by a Virginia court.
7. sewer and water liens  - Some localities have authority to pass ordinances to allow liens for sewer and water charges. (Va. Code §15.2-5139) The lien will survive foreclosure if not paid. An Attorney General’s opinion dated September 23, 1992 said the trustee should pay sewer and water liens prior to paying the secured party.

VI. Miscellaneous Matters

1. Deeds in Lieu of Foreclosure – Rather than go through foreclosure, sometimes an owner/borrower wants to just deed the real estate to the lender. A lender may or may not agree.  A deed in lieu does not wipe out any inferior liens including subordinate deeds of trust.  A deed in lieu may change the priority of the original deed of trust unless deed in lieu says there is no merger.  Contact our office for approval on this issue. 

2.  The deed of trust being foreclosed is not to be released of record. Inferior deeds of trust are wiped out due to the foreclosure and also do not need to be released of record.

Sample Requirements and Exceptions attached. 

Foreclosure checksheet attached.

Foreclosure Underwriting Requirements

(Commitment, Schedule B-1)
The following requirements should be in Schedule B-1 as appropriate:

(#)  Instruments satisfactory to the Company creating the estate(s) or interest(s) to be insured must be properly executed, delivered and duly recorded:

(1) Special warranty deed from (foreclosure Trustee of record) on behalf of (name of person being foreclosed, current record owner), who shall be named as Grantor for indexing purposes, vesting fee simple title in (name of purchaser at foreclosure sale).

(#)  Payment and release of record of the following matters:


(1)  List any deeds of trust that will not be foreclosed. If they are to survive foreclosure add the following:  “If not paid and released at settlement this lien shall show as an exception on the Owners and Lenders policies to be issued.”

(2) List all judgments that will not be wiped out by the foreclosure.  If they are to survive foreclosure add the following:  “If not paid and released at settlement this lien shall show as an exception on the Owners and Lenders policies to be issued.”
If you are insuring the foreclosure deed transaction make the following requirements:

(#)  Provide the Company with satisfactory evidence of the following matters, or this language shall appear in Schedule B of the policy(s) issued:  “Operation and effect of foreclosure action under Deed of Trust from ( ), Grantor(s), to ( ), Trustee(s) for the benefit of (Lender), in the amount of $( ), recorded in Deed Book ( ), page ( ), in the Clerk’s Office, Circuit Court of ( ), and Trustee’s Deed delivered pursuant to the foreclosure.”  :

1) Copy of the Notice of Trustee’s Sale as advertised in local newspaper; name of paper and dates advertisement was run

2) Copy of Foreclosure Notice to current property owner  

3) Copy of Notice to each junior lien holder(s), if any

4) Copy of Memorandum of Sale of the Foreclosure

5) Copy of Deed of Trust being foreclosed

6) Copy of Trustee’s Deed to be recorded, prior to recordation fore review and approval by the Company.  It should include the following statements:

a) Trustee is acting pursuant to terms of the Deed of Trust;

b) Advertising, notice to Owner, and notice to inferior lien holders were done pursuant to the Deed of Trust and Virginia Statute;

c) Owner is not subject to )  Servicemembers Civil Relief Act (SCRA) Dec. 19, 2003  
(omit if Owner is not an individual)
7) If owner being foreclosed is an individual person(s), proof of compliance with the Servicemembers Civil Relief Act (SCRA) Dec. 19, 2003  
Note:  Upon review of these items additional requirements and/or excpetions may be made, and/ or Company may decline to delete the Exception outlined above. 
(#)  Evidence record owner is not in bankruptcy.


Although owner may have moved to another bankruptcy region, check with the bankruptcy court (toll free or online service) to see if Owner has filed for bankruptcy.

-  Do not require an Owner/Seller affidavit.  

Foreclosure Underwriting Exceptions 

(Commitment, Schedule B-2 and Policies)

(#) Except to all liens of record, including those being foreclosed and matters that will be wiped out by the foreclosure (junior deeds of trust, subordinated deeds of trust, judgments, etc.)


Make sure the deed of trust being foreclosed has not been subordinated.


After detailing the deed of trust or judgment add the following Note:

“Note:  upon recordation of the Trustee’s deed required in Schedule B-1, exceptions # ( ) above will be extinguished, and no longer affect the real estate.  These items will be omitted from the policy.”

(#) Except to all liens that survive foreclosure:  Mechanics’ liens, IRS liens, federal judgments, Association liens, locality sewer/water liens, etc.

(#)  “Operation and effect of foreclosure action under Deed of Trust from ( ), Grantor(s), to ( ), Trustee(s) for the benefit of (Lender), in the amount of $( ), recorded in Deed Book ( ), page ( ), in the Clerk’s Office, Circuit Court of ( ), and Trustee’s Deed delivered pursuant to the foreclosure.” 

- Even when the policy jackets will include creditor’s rights exceptions include the following in the title binder and in the policy.

(#)  Any claim which arises out of the transaction vesting in the insured, the estate or interest insured by this policy, by reason of operation of bankruptcy, state insolvency or similar Creditors’ Rights laws. (AS TO OWNERS’ POLICY ONLY)

(#)  Any claim which arises out of the transaction creating the interest of the deed of trust insured by this policy, by reason of operation of bankruptcy, state insolvency or similar Creditors’ Rights laws. (AS TO LENDER’S POLICY ONLY) 
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