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HUD TO SEEK COMMENT ON RESPA'S "REQUIRED USE" DEFINITION 
All Other RESPA Provisions Remain on Implementation Track 

WASHINGTON- The U.S. Department of Housing and Urban Development today 
announced that it intends to seek further public comment on how it should define the 
scope of a prohibited practice called "required use" under the Real Estate Settlement 
Procedures Act (RESPA). HUD will delay the planned implementation of RESPA's 
required use provision for 90 days, or until July 16th, as it solicits public comment on 
whether to withdraw its new definition that would have taken effect in January.  

HUD's notice will inform consumers and the mortgage industry of its intent to 
further delay the effective date of the required use definition and seek additional 
public comment as a result of a legal challenge led by the National Association of 
Home Builders. New rulemaking would give HUD the opportunity to present for public 
consideration a new proposal based upon HUD's reevaluation of the provision and 
desire to provide better consumer protections.  

Last year, HUD proposed changing this required use definition to help consumers 
shop more effectively for homes, mortgages and settlement services that are best 
for them, free from the influence of disingenuous discounts and incentives that steer 
consumers to the use of affiliated businesses. HUD's final rule revised the definition 
of "required use" to enhance consumer protections against certain practices 
conducted by affiliated business arrangements.  

HUD believes that some businesses have used the affiliated business arrangement 
exception under Section 8 of RESPA to steer consumers to affiliated settlement 
service providers that may not provide the best mortgage products or settlement 
services for those consumers. A number of such complaints concern builders, who 
are in a position to refer settlement service business to their affiliated mortgage and 
title companies.  
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Appendix B  - Good Faith Estimate Process Flowchart 



 
 
 



 
Appendix C – Lender’s Good Faith Estimate 

 



 
 
Appendix D – HUD-1 
 





Appendix E 
ALTA Q & A 
 
HUD Releases Final RESPA Rule    © ALTA, 2008 

On November 12, 2008, HUD released its final RESPA rule. To help members 
understand the new rule and its implications for the title industry, ALTA hosted a 
“webinar” on Dec. 3 with HUD representatives Barton Shapiro, deputy director; Ivy 
Jackson, director, RESPA and Interstate Land Sales; and Laura Gipe, compliance 
specialist. 

Conference participants submitted questions in advance and during the session, a 
summary of which follows.  
1. The agent/underwriter split is a contractual matter, and no other line of insurance is 
required to disclose this information. Why did HUD make this a requirement?  
The GAO report recommended this disclosure, which HUD has authority to require. 
 
2. What if the settlement agent doesn't know? Is it their responsibility to get this 
information?  
Attorneys and escrow agents are not exempt and are responsible for disclosing that 
information.  
 
3.  Who is responsible for determining if tolerances have been exceeded?  
The settlement agent must list items on the GFE that were provided by the lender, run the 
calculations, and determine if tolerances have been exceeded. It is then the responsibility 
of the lender to reimburse the borrower. 
 
4.  Who contacts the lender for a reimbursement?  
Either the settlement agent or the borrower can do it. The lender will want to respond 
within 30 days because HUD will be conducting regular audits. 
 
5.  So the borrower or settlement agent contacts the lender, and the lender says it will take 
care of it within 30 days. In order for the HUD-1 to compare to the GFE, do we have to 
redo the documents, and, if so, who pays for the second settlement?  
You only need to reissue the HUD-1, which doesn’t require signatures. Both the lender 
and borrower get a copy of the new HUD-1. This should encourage greater 
communication between the lender and settlement agent because it’s better to have the 
information up front so you don’t get into technical issues. 
 
6.  If the lender reimburses the borrower directly and doesn’t notify the settlement agent, 
is the agent still responsible for the new HUD-1?  
If you don’t know about it, you’re not responsible, but the lender is going to want a new 
HUD-1 in case the regulator pulls the file. 
 
7.  Recording fees aren’t known until the actual documents are recorded. If the lender 
estimates them at $100, and they are actually $200, is the lender responsible for the 



overage?  
If the lender provided the estimate then the lender is responsible, but this is one of the 
items that can be averaged if the lender is using this mechanism. 
 
8. We didn't see signature lines on the HUD-1. Was this a mistake?  
There is no statutory requirement for signatures on the HUD-1. 
 
9.  For cost averaging, can you better define what a category is? Is it a city, county, state?  
The settlement service provider determines the class of service, geographic area, and the 
type of loan, limited to a specific time frame, and establishes an average cost or charge.  
 
10.  Where are attorney’s fees disclosed on the GFE and HUD-1?  
If the attorney is the closing agent, fees are included in the settlement charges. If the 
seller has an attorney, the charge is listed outside the column but itemized in title charges. 
If the borrower is bringing an attorney to the table in addition to the settlement agent, it 
would be listed under miscellaneous. Transfer taxes vary by local jurisdiction. 
 
11.  What if the lender doesn't know them and doesn't include them on the GFE? Is this 
the responsibility of the lender or the settlement agent?  
It’s the responsibility of the lenders to know what those are. If they aren’t sure, they 
should find out. 
 
12.  If there is a change because a municipality raised its fees, is the lender allowed to 
issue a new GFE?  
If it exceeds the tolerance, the lender will want to issue a new GFE 
 
13.  To avoid mistakes in transferring information to the HUD-1, should settlement 
agents require lenders to fill out that form?  
Lenders may choose to, but it’s the settlement agent’s responsibility to transfer the 
information, the same as it’s done today.  
 
14. Since there is tremendous responsibility on the lenders, wouldn’t they want to steer 
everything to an affiliated business to avoid mistakes?  
The lender will want to steer business to settlement agents who provide good service, 
accuracy, and communication. 
 
15. If a mortgage broker filled out the GFE, who is responsible for overages?  
If the lender accepts the GFE, then the lender is responsible. 
 
16. Do the same tolerances apply to seller’s charges or just the borrower’s?  
The GFE requires that charges be listed that the borrower paid. Things that the seller 
agrees to pay must still be listed for comparability, but then shown as a credit. 
 
17. If the borrower chooses the title company, is the lender responsible for meeting the 
tolerance?  
If the borrower chooses the provider, the lender is not responsible. 


