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Good afternoon.  
  
I am sending you this Bulletin to provide you with 
information regarding the RESPA "average charge" 
provision which takes effect today, January 16, 
2009. 
  
Regards, 
Shannon Skurner 

  

 

RESPA "Average Charge" Provision 
  
One of the more significant changes made in the new RESPA rule is the concept of "average charge".  Below is a short 
synopsis of that portion of the rule, as well as HUD's own analysis of the average charge provision.  

• According to HUD, an average charge can be used for any settlement service, "provided that the total amounts 
received from borrowers for that service for a particular class of transactions do not exceed the total 
amounts paid to the providers of that service for that class of transactions".  While the average charge concept 
will be very useful for the settlement services industry, the preceding quote is important to remember.  Care will 
have to be taken so that the total average charge billed does not exceed the total paid for a given service. HUD 
states that one of the benefits of the average charge is that it will save administrative fees for settlement service 
providers and HUD expects that those savings will be passed onto consumers due to the pressures of competition. 

• In calculating an average charge, a provider may define a class of transactions based on time, loan type or 
geographic area.  The average charge must be recalculated at least every 6 months.  If a settlement service provider 
uses an average charge for a class of transactions, the provider must use the same average charge for every 
transaction within that class.  An average charge may NOT be used for services where the charge is based on the 
loan amount or property value, because it would cause smaller borrowers to subsidize larger borrowers.  For 
instance, an average charge may NOT be used for title or mortgage insurance.  A provider "must maintain all 
documents that were used to calculate the average charge for at least three years after any settlement in 
which the average charge was used". This last provision concerning record-keeping will be very important to 
keep in mind, as well.   

• It is important to note that the average charge concept is the exception toHUD's rule. HUD states in its proposal that 
"(t)he amount stated on the HUD-1 for any itemized service cannot exceed the amount actually received by 
the settlement service provider for that itemized service, unless the charge is an average charge in 
accordance with paragraph (b)(2) of this section" .  In other words, RESPA does not allow mark-ups.  Should 
distinct and necessary additional services be provided, however, it is appropriate to charge a fee equal to the value of 
the additional services rendered. 

The ability to use an average charge begins when  
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that part of the new rule takes effect which is  
today, Friday, January 16, 2009.   

To view and/or download the new rule - which includes  
HUD's explanation of the changes, click here. 
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