




Added Description Equals 
Void Deed of Trust

Allegations that the description had been added 
in a deed of trust after its execution resulted in 
the Court of Appeals upholding a trial court’s 
dismissal of a foreclosure petition recently.  
In re: Hudson, ____ N.C. App. ____, ____ 
S.E.2d ___ (COA 06-345), decided on April 3, 
2007, dealt with a Deed of Trust given by the 
Hudsons to Transamerica Financial Services to 
secure a loan for $232,610.96.  The promissory 
note listed the collateral for the loan as four 
addresses which were typed in, and had four 
additional addresses which were inserted in 
handwriting (in a hand other than the Hudsons).  

The Deed of Trust recited that the loan was 
secured by property shown on an attached 
Exhibit “A”.  The attachment to the Deed of 
Trust, recorded in the Wake County Registry 
described six parcels, but did not give the street 
addresses of the parcels.  

At the foreclosure hearing, Mr. Hudson testified 
that his intent was only to put up as collateral 
the four parcels identified by the addresses 
typed on the promissory note.  He testified that 
there was no Exhibit A attached to the Deed of 
Trust when he executed it and he never saw the 
Exhibit A which was recorded. 

At a hearing before a Superior Court judge, on 
appeal from the Clerk, the trial court disallowed 
the petitioner’s foreclosure as to all of the 
properties, (not just the tracts which arguably 
had been added later) concluding, “since 
the Deed of Trust executed by the Hudsons 
contained no description of real property, it 
does not meet the provisions of the Statute of 
Frauds and is void”.

The Court of Appeals noted that the Hudsons 
clearly intended to convey some real property 
as collateral for their loan, but said that the 
petitioner provided no authority for its assertion 
that “a deed lacking legal descriptions at the 
time of execution can be cured unilaterally by 
recording the deed with novel legal descriptions 
unseen by the other party.”

This cautionary tale should encourage real 
estate attorneys to have every page of an 
attached Schedule “A” initialed at closing to 
prevent borrowers from contending later that 
the description was added without his or her 
knowledge.  

The case also serves as a reminder that while 
a “scrivener’s error” under N.C.G.S. §47-36.1 
is not defined in the statute, the case of Green 
v. Crane, 96 N.C. App. 654, 386 S.E.2d 757 
(1990), stated that changing the entire legal 
description is more than correcting a “minor” 
error.  

If a question arises as to the sufficiency of a 
legal description on a document to be insured 
by The Title Company of North Carolina, be 
sure to advise us of the problem so that we can 
try to help you avoid a complete failure of title.  
It’s what we do.
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