Final RESPA Rule  

By Anne L. Anastasi, CLTP


On November 12, 2008, the Department of Housing and Urban Development (HUD) published its long awaited RESPA reform rule with the goal in mind to help consumers shop for their loans and to better understand the loan process.  For the first time in the 30 years that RESPA has existed, HUD will require lenders and mortgage brokers to provide a standard Good Faith Estimate (GFE) that clearly discloses key loan terms and closing costs.  


The new GFE will be 3 pages in length and will clearly state the term of the loan, the interest rate, whether the interest rate is fixed or adjustable, prepayment penalties (if any), balloon payments (if any) and the total closing costs.

THE CLOSING SCRIPT


The American Land Title Association led the charge for the real estate industry when the proposed rule sought to impose responsibility and liability on the closing industry that included the reading of a “closing script” to the borrowers at the end of each closing. 


The “closing script” would have required us to describe loan terms and calculate differences in fees shown on the GFE that differed from the charges on the final HUD1/1A.  In HUD’s own estimation, the Closing Script would have required an additional 45 minutes per closing at a cost of over $676 million per year in title industry labor.   


Due to concerns voiced by ALTA and thousands of title people, HUD withdrew the Closing Script concept from the final rule but created a page 3 to the HUD1 that contains similar information that would have been voiced in the script.  The difference however is significant in that the lender is now responsible for inputting or supplying the information for the new page 3 while we simply fill in the final charges.  The liability and responsibility for any differences in fees between the GFE and HUD1/1A will rest with the lenders giving them 30 days to make the consumer whole if certain charges exceed the estimates.

TOLERANCES

You now realize that certain “estimates” on the GFE will now be binding.  HUD has divided all settlement charges into three buckets of varying tolerances.  The first bucket is a “zero tolerance” bucket, meaning that those items designated by HUD that fit in this bucket must be exactly the same on the GFE and the HUD1/1A.  HUD has placed many of the lenders fees, such as origination and discount points in this bucket plus they have included transfer taxes here.


The second bucket is the “10% tolerance” bucket in which certain charges (in the aggregate) must be within 10% of the GFE estimates.  HUD has placed charges from providers as picked by the lender along with recording fees in this bucket.  As an example, if the lender recommends a title agency, and the consumers chooses the recommended provider, the final fees on the HUD1/1A will be calculated (along with the other items in this bucket) and must be within the 10% tolerance limit.  


The third bucket has no restrictions attached, meaning that charges in this bucket are only estimates and do not have to have a correlation to the charges on the HUD1/1A.  Fees in this category are those imposed by providers chosen by the borrower, tax escrows and per diem interest.

AVERAGE COST PRICING


On the plus side of the rule is settlement service provider’s new ability to Average Cost Price.  Recognizing that some fees are difficult for us to get accurate, such as overnight and recording fees and further recognizing our vulnerability to class action suits, HUD has made it appropriate for a provider to use averaging.  The method to calculate the average will be up to the individual provider but once established it must become that provider’s standard.  As an example, if you calculate the average of your overnight deliveries over the most recent 12-month period, you can feel safe in charging that amount on your HUD1/1A.  You must, however, at a minimum of every 6 months, recalculate your average price.

THE NEW HUD1/1A
The HUD1/1A has been amended and now has references on most lines to the corresponding area of the GFE to allow for easier comparisons.  Title Premiums, endorsements and related fees will be combined onto one line of the HUD1/1A but then broken out later in the 1100 series of lines.  All third party disbursements must be shown separately.  The new HUD1/1A will take significant IT work and staff training.  

AGENCY SPLIT DISCLOSURE


A major source of concern within the title agent community is the new HUD1/1A requirement to disclose the agent/underwriter contractual split of the title premium.  Though the industry fought to have this requirement removed, it remained in the final rule with HUD rationalizing the importance of the consumer’s knowledge of the fees retained by the agent.  In some states, the portion retained by the Agent is negotiable and thus, according to HUD the importance of an accurate disclosure.


There are additional ramifications of the new rule for the lending community when it comes to disclosing yield spread premiums but since the Federal Reserve is working on new Truth in Lending (TILA) forms, many lenders will likely wait until the TILA forms are promulgated before they start the overwhelming process of changing their systems.  The new rule takes effect 1/16/2009 but the use of the new GFE and HUD1/1A is not required until 1/1/2010.

